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Introduction to Ethics, including a critical survey of Moral 
Systems, translated from the French of Jouffroy. By 
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liard, Gray & Co. 1840. 


A writer in the last October number of the Edinburgh Re- 
view thus concludes his notice of Ranke’s History of the 


Popes of Rome during the sixteenth and seventeenth cen- 


turies : 

‘Our readers will have great reason to feel obliged to us, 
if we have interested them sufficiently to induce them to 
peruse professor Ranke’s book. We will only caution them 
against the French translation, — a performance, which, in 
our opinion, is just as discreditable to the moral character 
of the person from whom it proceeds, as a false affidavit or 
a forged bill of exchange would have been; and advise 
them to study either the original, or the English version, in 
which the sense and spirit of the original are admirably 
preserved.”’ 
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What the particular faults were, which the reviewer con- 
siders so discreditable to the moral character of the transla- 
tor, we are not positively told; but we are left to infer, 
negatively, and we have a right to infer, that they were of 
such a nature as to prevent the sense and spirit of the ori- 
ginal from being exhibited through the translation. In the 
English version, which is expressly contrasted with the 
French, the reviewer says, that “ the sense and spirit of the 
original are admirably preserved ;”’ which is of course equi- 
valent to saying, that the French translation is faulty in 
both these respects. The reviewer is undoubtedly correct 
in considering it the duty of a translator to preserve in his 
work the sense and spirit of his author; but, if he means to 
be understood to say, that a neglect of this duty is in all 
cases as discreditable to the moral character as perjury, or 
forgery, we must take the liberty to differ from him entirely. 
The moral guilt of mistranslation must depend partly upon 
the intention of the translator, and partly upon the object 
which he thereby proposes to effect, or, in other words, 
upon the nature and amount of the injury, of which the 
mistranslation is the instrument; and it is easy, therefore, 
to conceive of many cases of mistranslation, in which, if 
there be any thing worthy the name of guilt, it is a guilt 
far less in degree than that of perjury or forgery. Still, 
there is no denying, that a defective translation is a sort of 
crimen falsi, which, without reference to its object, is in 
itself morally wrong. He, who undertakes a translation, 
as a job of work, for a bookseller, spondet peritiam artis, 
like any other artificer, and is legally responsible in the 
same manner; but one, who undertakes a translation as a 
literary work, not only takes upon himself the responsibili- 
ties of an original author to the public, but also charges 
himself with other duties to the author of the book which 
he translates. So far as the public, for which a work is 
translated, is concerned, the translator is in some sort the 
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author; and if he be not deserving an equal degree of grat- 
itude and reward for the good of which it is the instrument, 
he is at least liable to all the blame and punishment to 
which its publication might have subjected the author. 'To 
the author, a translator is bound not to misrepresent or per- 
vert his work, or to make him say what he does not intend 
to say ; and to the public he is under a similar obligation. 
A translator stands in the same relation to the public, that 
an interpreter in a court of justice does to the court. If he 
knowingly interpret falsely, he is of course guilty of per- 
jury, and morally responsible for all the consequences of his 
act; if ignorantly, though not chargeable with the guilt of 
perjury, he is at least morally responsible for all the conse- 
quences. 

We have made the foregoing remarks, not so much for 
the purpose of establishing a rule by which to try the trans- 
lator of Jouffroy, as for that of announcing our opinion, that 
there really is a moral rule on this subject, and of indicating 
what in our judgment are the duties of a translator. To 
judge by many modern specimens which we have seen, we 
should suppose, that the business of a translator was not to 
render the ‘sense and spirit” of his author, but to make a 
readable book in another language, on the same or some 
kindred topic ; in short, to make a paraphrase rather than 
a translation ;— and this the literary operative has a per- 
fect right to do, provided he do not deceive the public by 
imposing his work upon them as a translation. One, who 
undertakes a translation, thereby assumes, in the first place, 
that he has the ability to present the ‘‘ sense and spirit” of 
his author in the language into which he proposes to render 
him; and, in the second place, he promises the author and 
the public, that he will do so. If he fails in his undertak- 
ing, for want of the requisite ability, he is nevertheless re- 
sponsible to the author and to the public, in precisely the 
same degree and manner as if his failure had been owing to 

17* 
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carelessness or bad faith; and a critic, consequently, in 
pointing out examples of a perversion of the sense and spirit 
of the original, with a view to censure, is not bound to dis- 
tinguish between those which are evidently the result of 
ignorance, and those which have their source in the trans- 
lator’s bad faith. 

We shall, therefore, consider the rule on the subject of 
translation to be, that a translator is under an obligation to 
the public, as well as to the author of the book which he 
undertakes to translate, to preserve and bring out in his 
translation the sense and spirit of the original; and if he 
fail to do this, his offence against the public partakes in a 
greater or less degree of the crimen falsi, while that against 
the author amounts to something of the nature of libel or 
defamation. 

If we try Mr. Channing’s translation of Jouffroy by this 
rule, we shall find that he has not in all instances preserved 
the sense and spirit of his author; but that he has occasion- 
ally perverted both, in some instances through mere haste 
and want of care, and in one intentionally and designedly. 
In regard to sins of ignorance, we think they are due almost 
wholly to the translator’s having underrated the difficulty 
of his task. In regard to intentional perversions, they are 
undoubtedly attributable to a desire on the part of the trans- 
lator to improve upon his author, and to make a more read- 
able book than he supposed a correct (or literal) translation 
would have been. As for any “ moral discredit,” there is 
certainly no ground for charging it upon Mr. Channing. 
We think he has done wrong; and we cannot help being 
vexed with him for taking, as we think, the unwarrantable 
liberties he has done with a favorite author; but we have 
no doubt, that he would be as unwilling as ourselves to do 
that author any intentional wrong. 

The first fault, which it is proposed to notice, and which 
we alluded to in our former notice, is one undoubtedly in- 
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tentional, and committed for the purpose of making a more 
English translation, than a strict version would have been, 
of the title of the work. Mr. Jouffroy calls his book an In- 
troduction or Prolegomena to Natural Right, using the word 
right in the sense which we commonly give to the word law 
taken in its broadest signification ; so that in English the title 
should be, an Introduction to Natural Law. Mr. Channing 
denominates his work an Introduction to Ethics. In order 
to justify himself in this title, Mr. Channing has, we believe 
in every instance, substituted ethics for right or law, where 
that substitution would not render his English wxreadable, 
as well as where the sense would admit of it; but where 
the context would not admit of such a translation, without 
leading to absurdity, Mr. Channing has not scrupled to omit 
whole sentences and paragraphs of the original, which, for 
any thing we can see, are equally important to the devel- 
opment of the author’s ideas, as any other part of his work. 
Here, then, we have, at once, as the result of the transla- 
tor’s attempt to improve upon his author, misstatement and 
concealment ; that is, the author is made to say some things 
which he does not say (and which would not be true if he 
had said them,) —and he is prevented from saying to his 
American readers some things which he deemed it of im- 
portance to say to his French audience. 

We suppose the translator would justify this change in 
the title of the work upon one of two grounds :—either that 
the work, to which this is an introduction, is a treatise on 
Ethics, and not on Natural Right; or that Ethics and Nat- 
ural Right are one and the same thing; in which case, that 
translation which is the most English is of course the best. 
In regard to the first ground, as the treatise itself is not yet 
published, it would be mere presumption in the translator 
to undertake to say, that it is a work on ethics rather than 
on natural law; and it would be equally presumptuous in 
him to undertake to give the work itself a name by infer- 
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ence merely from the character of the introduction; since 
the author has a perfect right to introduce his work to his 
readers in any manner that he pleases. He may choose an 
ethical introduction to a legal treatise, or he may think pro- 
per to present his readers with a treatise on ethics, preceded 
by a legal introduction. ‘The title of the two volumes be- 
fore us does not depend so much upon ¢heir contents, as 
upon the contents of those which are to follow, to which 
these are the prolegomena; and, therefore, if those consti- 
tute a treatise on Natural Right or Law, these are an Intro- 
duction to Natural Law. If we had the latter now before 
us, we should hesitate long before we ventured to substitute 
a title different from that given by the author, merely be- 
cause we deemed it a better one; but so long as the work 
itself remains behind, we think it would be wholly unjusti- 
fiable to change the title, merely because the introductory 
chapters would seem to admit of or even to require it. In 
regard to the second ground of justification, namely, that 
ethics and natural law are the same thing, and that ethics 
is the better and more English expression of the two, we 
say, that they are not the same thing, but the correlatives 
of each other, like the terms debt and credit, — debtor and 
creditor ; — ethics or morals being the science of duty, as 
law is the science of right. Both these have their fonnda- 
tion in, or rather depend upon, the doctrine of moral obliga- 
tion; without which, as there would be no duty incumbent 
on any one, so there could be no righé existing in any other: 
consequently, it would be perfectly proper, or rather not 
improper, to commence a treatise on either right or duty 
with a preliminary dissertation on the theory of obligation. 
If, therefore, Mr. Channing did not like the title of Prolego- 
mena to Natural Right, he might have called Mr. Jouffroy’s 
work a dissertation on moral obligation, which it really is; 
in which case, he should have accompanied the title by an 
explanation, that it was introductory to the author’s course 
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of lectures on natural law. This would not have been a 
falsification of the author’s title, but an explanation of it, 
and as such both justifiable and proper. We apprehend, 
that it is, after all, owing to Mr. Channing’s having over- 
looked the distinction, to which we have just alluded, that 
he has made this change of the title. We are somewhat 
surprised, however, that when he had determined to change 
the title, he did not call the work an introduction to morals, 
instead of entitling it an introduction to ethics ; since the 
former would not only be English, but would also corres- 
pond to the French use of language ; whereas the latter is 
much less common in English, and is not French at all.' 

We have already remarked, that this change of title made 
it necessary for the translator to pervert some and altogether 
to suppress other passages of his author. We proceed to 
give examples. In the following extract we have an in- 
stance of perversion of the author’s language. 


** When we consider the meaning of the epithet natural, in the 
term natural ethics, we shall be led to understand by it all rules of 
conduct resulting from the nature of things, in all relations what- 
ever to which reason can attain. Hence a very general accepta- 
tion of the word, which includes in natural ethics natural religion, 
personal morality, our duties to things, and all social rights and 
duties of every kind. But, on the other hand, if we particularly 


! We find the following definition of the term ethics in a modern French 
work of authority : 

‘“« Ethics is the synonyme of morals, from which it differs only in derivation ; 
the former being derived from the Greek, while the etymology of the latter is 
Latin. The meaning of the two is exactly the same: both of them being 
used to designate that part of philosophy, which treats of the human activity, 
—of the law to which it is subject,-— and of the means by which it is brought 
to accomplish this law. The word ethic has become antiquated. In the 
schools, the word ethice, borrowed from the Latin authors, was employed ; 
and hence the word ethic survived for some time in the language of philoso- 
phy; but it never had any currency in the ordinary language, and now it is 
entirely banished even from that of philosophy.” 
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regard the word ethics, we may be conducted to two other quite 
different meanings of the term. Some writers, taking the word 
ethics in its philosophical sense, that is to say, as implying rights 
correlative toe duties, are unwilling to employ the term natural 
ethics, except as designating that portion of the rules for human 
conduct, which, by imposing a duty on one man, create a corres- 
ponding right for another; and they limit its application, there- 
fore, to one part only of the rules for the conduct of man to his 
kind. Hence a second acceptation of the word, according to 
which natural ethics comprehends neither natural religion, nor 
personal morality, nor duties to things, and not all the rules of 
conduct, even, for man to his kind. Others, again, taking the 
word ethics in a yet narrower sense, give the name natural ethics 
only to that part of the rules of human conduct discoverable by 
the reason which correspond to positive laws. This leads them to 
a definition much less comprehensive than the former. Hence 
the third and last acceptation of the term. 

“* For myself, | would say that the use of these words is a mat- 
ter of indifference, provided a definite signification is attached to 
them. I like one definition as wel! as another. But in the present 
lectures, [ adopt the first mentioned, which gives to the term natu- 
ral ethics the widest possible signification. Ethics then, with me, 
means the science that treats of all the rules for human conduct in 
the various relations which | have enumerated. This science it is 
my wish and purpose to describe. It only remains for me to state 
the order in which I propose to discuss the different portions of so 
vast a subject.” 

In this translation, Mr. Channing makes his author say 
that of the term (not the thing) ethics, which he only says 
of the terms natural right ; and which neither Mr. Jouffroy, 
nor any one but his translator, would ever think of saying 
of the former term. ‘The following translation will enable 
our readers both to understand what Mr. Jouffroy really 
says, and to comprehend the extent to which his language 
has been perverted by Mr. Channing. 


*“ f, in the expression natural right, we regard only the term 
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natural, we must be led to understand by that expression and to make 
it designate all the rules of human conduct, which are derived from 
the nature of things, and which consequently reason may attain to 
the knowledge of, whatever may be the relation to which these 
rules are applicable: Hence, the most general acceptation of that 
expression, that, namely, which, under the term natural right, in- 
cludes natural religion, personal morals, real’ right, and all the 
several parts of the rights and duties of man in regard to his fel- 
low men. But if, on the contrary, in the same expression we give 
particular attention to the word right, we may be led to two other 
acceptations very different. Some, taking the word right in its 
philosophical sense, that is to say, as designating that which is the 
correlative of duty, will not consent to designate by the expression 
natural right any thing more than that part of the rules of human 
conduct, which, in imposing a duty upon one person, create a cor- 
relative right in another; or, in other words, but one part only of 
the rules for the conduct of man towards his fellow men. Others, 
finally, taking the word right in a still stricter sense, that is to say, 
in the technical sense of the schools, apply the term natural right 
to that part only of the rules of human conduct discovered by rea- 
son, which corresponds to positive right, properly so called; 
which leads them to a definition comprehending still less than the 
preceding: Hence, the third and last acceptation of that ex- 
pression.” 


All this is quite true of the phrase natural right, or natu- 
ral law, but nothing of the sort can possibly be said of the 
term ethics. 

Besides perverting the author’s language, and disfiguring 
his meaning, as in the above example, the translator is 
obliged to omit whole passages, which he cannot by any 
possibility render readable with the word ethics substituted 
for law, or right. 'The following passage, which is alto- 
gether left out in the translation, occurs in the original, be- 
tween the first and second paragraphs on page 18 of the 


* Used in the sense of the German word dinglich. 
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translation. ‘The reader will perceive the impossibility of 
accommodating this passage to the translator’s use of the 
word ethics, by substituting that word for right, wherever 
the latter occurs. 


** Social right [ethics] is thus divided into two branches, private 
right [ethics] and public right [ethics]. In our laws, the principal 
branches of private right [ethics] are included and represented in 
the civil code and commercial code, and the principal branches of 
public right [ethics] in the constitutional code, the administrative 
code, the penal code,” &c. 

The above must suffice as specimens of intentional per- 
version. We have also noted several instances of mistrans- 
lation, which, whether the result of ignorance or haste (we 
incline to think the latter), are at least unintentional. The 
first we shall notice is a fault, which over-hasty translators 
from the French are exceedingly apt to fall into, namely : 
taking it for granted, thata French word, to which a word 
in English happens to correspond in orthography, may be 
correctly translated by the latter; as, for example, physi- 
cien by physician, and reunion by reunion. Our readers 
must be pretty well aware, by this time, that the present 
work of Mr. Jouffroy is merely introductory to his course of 
lectures on natural law, which, we believe, has not yet 
been published. ‘The subject of this introduction is the ex- 
istence of moral obligation ; since, if there be no such thing 
as obligation, there can be no such thing as right or duty; 
and it would consequently be idle to attempt to construct a 
science of natural law. After stating the general character 
of the subject, namely, an inquiry into the rules of human 
conduct, he proceeds to announce, that, before entering 
upon this inquiry, it is first necessary to consider the sub- 
ject of moral obligation : 

*“‘ Mais au début méme de la carriére, nous rencontrons une 
question préjudicielle 4 résoudre et a laquelle il ne serait ni philo- 
sophique ni raisonnable que nous cherchassions 4 échapper.” p. 7. 
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Mr. Channing translates this sentence thus: 


‘“‘ But, in the very outset, we meet with a prejudice against the 
whole science of ethics, which it is neither philosophical nor rea- 
sonable to pass by.” 


We should translate it somewhat differently : 


‘“‘ But, at the very commencement of our career, we meet with 
a preliminary question, which must be resolved, and which it 
would be neither philosophical nor reasonable for us to attempt to 
escape.” 


This question prejudicielle, or preliminary question, which 
is the subject of Mr. Jouffroy’s work, is, as we have already 
stated, nothing more or less than the existence of moral ob- 
ligation. In another passage, the author calls it a probléme 
prejudiciel, which the translator renders by the word preju- 
dice. In another passage, again, in which the same phrase 
occurs, Mr. Channing translates it by the phrase question of 
prejudice. We want no stronger evidence than this mis- 
translation, occurring as it does several times, and involv- 
ing the subject itself of the whole work, to convince us that 
the translation has been executed with great haste, not to 
say carelessness. ‘The word prejudiciel is indeed a techni- 
cal term; but it is, notwithstanding, inserted in the diction- 
ary of the Academy, and accurately defined. It signifies, 
as is indicated by its etymology, the same thing as prelimi- 
nary: On appelle Question prejudicielle une question qui 
doit etre jugée avant la contestation principale ; that is, a 
question to be decided before the principal contestation is 
called a Question prejudicielle. In this case, Mr. Channing 
has evidently inferred the meaning of the word from its 
orthography, and has blundered over it several times, with- 
out once stopping to inquire whether it could be possible for 
Mr. Jouffroy to speak of the question of the existence of mo- 
ral obligation as a prejudicial question, or to call the denial 
of it a prejudice. 
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Another mistake of the same sort occurs in the transla- 
tor’s preface, in which he inserts the author’s general divi- 
sion of his subject, extracted from the advertisement to the 
original work. ‘The third branch of natural law is denomi- 
nated by the author Droit reél, or that which contains the 
principles for the conduct of man towards things. Here, 
again, Mr. Channing is led astray by the orthography and 
sound of the word reél ; and, considering it equivalent to 
the English word real, the synonyme of which, when used 
in contradistinction to imaginary or potential, is actual, he 
accordingly translates droit reé/ into Actual Ethics ; —as if 
it were possible that any one branch of ethics should be 
more real or actual, or less imaginary, than another. The 
truth is, the word reé/, in this connection, would be most 
properly translated by the word real, used in the first of the 
three senses given by Johnson, namely: ‘relating to things, 
not persons;” and, consequently, the phrase should have 
been rendered real right, with an explanatary note, per- 
haps, expressing more distinctly the sense affixed to the 
word real. ‘The German word dinglich expresses the exact 
meaning which belongs here to the French word reé/, and 
both are aceurately rendered by the English word real, in 
the sense above explained. 

The examples above given are sufficient, we think, to 
justify us in the remark made in our October number, that 
the translator seemed, ‘“‘ in some instances, to have miscon- 
ceived his author’s meaning, and, in others, to have per- 
ve ted it.” Ina careful perusal of the first two lectures, 
we had noted several other mistranslations, which we do 
not think it worth our while to enumerate ; such, for exam- 
ple, as personal morality for personal morals, — rational 
laws for positive laws, — historical parallel for positive right 
parallel, &c. In conclusion, we feel bound, in all sincerity, 
to say, that we do not think ‘the sense and spirit of the 
original are preserved” in Mr. Channing’s translation. 
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ART II.—TRADE MARKS. 
[From the Monthly Law Magazine for December, 1840.] 


Lorp Harpwicke, in a case before him, is reported to have 
said, ‘Every particular trader has some particular mark 
or stamp; but I do not know any instance of granting an 
injunction here, to restrain one trader from using the same 
mark with another, and I think it would be of mischievous 
consequence to do it.””’ Notwithstanding this opinion of so 
learned a judge, we find a variety of instances in later times, 
in which injunctions have, under such circumstances, been 
granted. Lord Hardwicke, however, does not deny that 
there are cases in which an action at law would lie, and he 
alludes to the case referred to in arguments cited by Mr. 
Justice Dodderidge, in Popham, 151, where it was held that 
an action at law could lie against a clothworker for using 
the same mark as another in the same trade. But his lord- 
ship thus remarks, that “it was not the single act of mak- 
ing use of the mark that was sufficient to maintain the ac- 
tion, but the doing it with a fraudulent design to put off bad 
cloths by this means, and to draw away customers from 
the other clothier; and there is no difference between a 
tradesman’s putting up the same sign, and making use of 
the same mark with another of the trade.” In the case, 
however, before Lord Hardwicke, it was not necessary to 
determine so broad a question ; and we shall see that, in the 
subsequent cases, his lordship’s view has not been followed. 
It also appears that the right of protection does not depend 
on the wilful fraud of the defendant, but that a person inno- 
cently using the marks of the plaintiff may be restrained 
from so doing. The ground for not granting the injunction 


' Blanchard v. Hill, 2 Atk. 484. 
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in the case before lord Hardwicke was the fact, that the 
plaintiff had not made out his title to the mark in question. 
It was on this ground, and on this alone, that the injunc- 
tion was refused; for if, as lord Hardwicke admits, an ac- 
tion at law may in some cases arise, then it follows, from 
the principles of equity, that the court of chancery will, on 
such a case being made out as would support an action at 
law, interfere to prevent irreparable injury, and also by 
granting an account, give that relief for which damages at 
law could not, in many instances, afford an adequate com- 
pensation in reference to the injury received. But the right 
at law, and a very strong case, must be fully made out be- 
fore a court of equity will interfere in the first instance. 
The lord chancellor, in Motley v. Downham,’ said, “ the 
court, when it interferes in cases of this sort, is exercising 
a jurisdiction on a legal right; and although sometimes, in 
a strong case, it interferes in the first instance by injunc- 
tion, yet, in a general way, it puts the party upon asserting 
his right by trying it in an action at law. If it does not do 
this, it permits the plaintiff, notwithstanding the suit, to 
bring an action. In both cases the court is only acting in 
aid of, and is only ancillary to, the legal right. I can hardly 
conceive a case in which the court will at once interfere by 
injunction, and prevent the defendant from disputing the 
plaintiff’s legal title.” In that case, the injunction had 
been granted in the first instance in the court below, but no 
provision had been made for permitting the right to be tried 
at law. 

The first thing to be shewn is the legal title. Thus, 
where the plaintiff’s father prepared and sold a medicine, 
called ‘‘ Dr. Johnson’s Yellow Ointment,” for which no pa- 
tent had been taken out, and the plaintiff, after his father’s 
death, continued to sell the same, and the defendant sold 


1 3 Myl. & Cr. 1. 
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the medicine with the same mark ; lord Mansfield said, “If 
the defendant had sold a medicine of his own under the 
plaintiff’s name or mark, there would be a fraud for 
which an action would lie; but here both plaintiff and de- 
fendant use the name of the original inventor, and no evi- 
dence was given of the defendant’s having sold it as if pre- 
pared by the plaintiff! The mere fact of the plaintiff’s 
father having been the inventor and vendor of this medi- 
cine gave no right to the son to claim any property in the 
medicine or the mark, and the only ground upon which 
such an action could be maintained would be the fact, that 
the defendant sold it as if prepared by the plaintiff. In fact, 
this is the ground in all questions of this nature. It ap- 
pears from the concluding part of lord Mansfield’s judg- 
ment, though it is not stated in the body of the case, that 
there was no patent, nor were there any letters of adminis- 
tration, —thus implying, that, under these circumstances, 
the plaintiff had acquired no better right to the medicine 
and the mark than the defendant. ‘They were both using 
a mark and selling a medicine which belonged as much to 
one as the other; but if either had attempted to sell the 
medicine with such marks and in such a manner as to lead 
the purchasers to imagine it was prepared by the other of 
them, then an action would lie. 

A similar doctrine was held also in another case, — where 
the plaintiff, whose name was Sykes, marked his shot-belts 
with the words ‘‘ Sykes’s Patent,” and it appeared that the 
plaintiff had taken out a patent which had been held invalid 
on the ground of a defect in the specification. 'The defend- 
ant’s name was also Sykes; and it was proved that he 
marked his shot-belts in a similar manner, and that mis- 
takes were made among the retail dealers, though not 
among the wholesale dealers, whom alone the defendant 


' Singleton v. Bolton, 3 Doug. 293. 
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supplied. The question then left to the jury was, ‘‘ whether 
the defendant adopted the mark in question for the purpose 
of inducing the public to suppose that the articles were not 
manufactured by him, but by the plaintiff.’” <A verdict 
was found for the plaintiff, which was afterwards held good 
by the whole court. Here we see, that although the plain- 
tiff had no property whatever in the invention, and although 
every other person was entitled to vend it, yet that the 
attempt to sell it as if manufactured by the plaintiff was 
actionable. This distinction must be borne in mind. It 
appears also that the mere attempt is sufficient to maintain 
the action, and no special damage need be proved.’ 

These appear to be the principal cases at law on this 
subject, and the court of chancery, on questions of this na- 
ture, acts upon the same principles; though, unless the case 
be very strong indeed, it never precludes the right from be- 
being tried at law, if the defendant desire it.* A court of 
equity, nevertheless, will not recognise any property in a 
particular invention which is not the subject of letters pa- 
tent, and will grant no assistance to a party claiming such 
right as the inventor or manufacturer. Thus, where J. S. 
was for many years proprietor of a preparation called 
**Velno’s Vegetable Syrup,” which he had purchased for a 
large sum of money, and bequeathed to the plaintiffs, and 
the defendant, who was a discharged servant of the plain- 
tiffs, advertised and sold a medicine under the same name, 
and which he stated to be the same in composition and 
quality as the plaintiffs’, the bill appears to-have proceeded 
solely on the ground that the plaintiffs had the sole property 
in the medicine; and on demurrer, the vice-chancellor, sir 
John Leach, held that, under these circumstances, the plain- 
tiffs had no monopoly in the medicine; and he went on to 


1 Sykes v. Sykes, 3 B. & C. 541. * Blofield v. Payne, 4 B. & Ad. 410. 
3 Motley v. Downham, 3 M. & C. 1. 
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say, ‘‘ the violation of right here does not fall within the 
cases in which the court has restrained a fraudulent attempt 
by one man to invade another’s property ; to appropriate 
the benefit of a valuable interest in the nature of good-will, 
consisting in the character of his trade or production estab- 
lished by individual merit, — the other representing himself 
to be the same person, and his trade or production the same, 
as in Hogg v. Kirby.' He here sells not the same medicine, 
but a medicine of the same kind, of as good quality, and 
this he has a perfect right to do.”’* Unless this were so, 
every inventor would gain a monopoly in his production, 
which might last without limitation as to him, and be in 
reality superior to a patent. Every. invention, unless pro- 
tected by patent, according to the policy of the laws of this 
kingdom, is, therefore, open to be used and taken advantage 
of by the public at large; the only restraint being — that 
no one shall represent that which he sells or manufactures 
to be the same article as that sold or manufactured by an- 
other, and this restraint appears from the above principles 
to be equally applicable to all parties, and not for the bene- 
fit of the first inventor or manufacturer. The placing of 
any particular mark or device upon any article for sale, by 
a trader, amounts in fact to the same thing as placing that 
trader’s name upon it ; and todo so fraudulently is, in effect, 
writing one man’s name upon another man’s goods. In 
Blofield v. Payne,*’a manufacturer of metallic hones main- 
tained an action against another manufacturer of the same 
article, who had imitated his envelopes; and in Day v. Day, 
mentioned in Eden on Injunctions, p. 314, a manufacturer 
of blacking was restrained from imitating those employed 
by the plaintiff. Where, however, A, the inventor of a 


1 8 Ves. 215. This case was a question of copyright relating to the right 
to carry on a Magazine published periodically. 


? Canham v. Jones, 2 Ves. & B. 218. 3 4 Bar. & Ad. 410. 
VOL, XXV.—NO. L. 18 
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medicine, employed B, a foreigner, residing abroad, to man- 
ufacture it for him there, and sold it in England for his own 
sole profit, and a label and seal, denoting that the medicine 
was manufactured by B and sold by A, were affixed to the 
bottles in which it was sold, —on a bill filed by A and B, 
against certain engravers and printers, for manufacturing 
seals and labels, the exact imitations of the plaintiff’s labels 
and seals, with a view to their being affixed to bottles 
containing the medicine invented by the plaintiffs, for an 
account and injunction; a demurrer was allowed on the 
ground that B had no interest. It was held. that the court 
would not protect the copyright of B in such seals and la- 
bels, he being a foreigner, and therefore not entitled to an 
account. ‘The bill, too, did not charge that there was any 
sale of spurious medicine, and the court would not intend a 
fraud where none was alleged." The name of a particular 
firm seems to be considered in the nature of good-will, and 
therefore the right to use the name of any firm goes to the 
surviving partner, and his representative on his death has a 
right to make use of that name in any manner he pleases, 
and may restrain others from using it. Thus, when A and 
B carried on business together, under the firm of A and L, 
and A died, and B carried on the business under the firm of 
B and Company, successors to A and L, and A’s executors 
commenced the same business, under the firm of A and L, 
an injunction was granted to restrain him from using the 
name of that firm.* When a party in asserting his title to 
vend a particular article, falsely states the manner in which 
he became possessed of the secret of the manufacturer, or 
the mode of obtaining and preparing the article, the court 
will not grant its protection to him, even though the article 
sold be a new production, or at least first introduced into 
this country by him.*® The vice-chancellor there said, 


1 Delondre v. Shaw, 2 Sim. 237. ? Lewis v. Langdon, 7 Sim. 421. 
% Pidding v. How, 8 Sim. 477. 
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‘there has been such a degree of representation, which I 
take to be false, held out to the public about the mode of 
procuring and making the plaintiff’s mixture, that in my 
opinion a court of equity ought not to interfere to protect 
the plaintiff until he has established his right at law.” It 
was not necessary for the vice-chancellor to decide the point 
how far a plaintiff, having by some means or other acquired 
a method of mixing teas which was much approved by the 
public, sold it under the name of ‘ Howqua’s Mixture,” 
and the defendant, finding that the plaintiff’s mixture was 
in considerable demand, sold a mixture of his own, under 
the same designation, was entitled to restrain the defendant 
from so doing; but he expressed his opinion that the de- 
fendant was not at liberty to do that. If by ‘‘ designation” 
the vice-chancellor meant ‘‘ Howqua’s mixture,” it is appre- 
hended, from the tenor of the other cases on this subject, 
that such a doctrine could not be supported ; for if it could, 
it would go to the extent of creating, in such person, a mo- 
nopoly for the sale of any particular production, which he 
might be the first toimport. If by “ designation” his honor 
meant ‘‘ Howqua’s Mixture” in packets, with labels and 
devices similar to the plaintiff’s, then the doctrine is in ac- 
cordance with the other authorities, and it is apprehended 
such must have been his honor’s meaning, though at first 
sight it seems to the contrary. In Motley v. Downham,’ a 
curious point arose, as to how far the non-user of a particu- 
lar mark, and the user of by another person, transferred 
that right. ‘The case was, whether a person, who, as ten- 
ant of particular works, had derived the benefit of using a 
distinguishing mark, employed for the purpose of marking 
the goods made there, and who, during the term of his lease, 
quits the premises, and establishes a similar manufactory 
elsewhere, and there, after the expiration of his lease, con- 


'3M.&C. 1. 
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tinues to use the mark which he had obtained the right to 
use, or at all events the benefit of using, by being tenant of 
the works, so far obtains the right to use that mark ever 
after, to the exclusion of the owner of the works, as under 
these circumstances to say to the landlord of the works, — 
*‘not only have I acquired the right to use this mark, but 
you have lost the right to use it.” The question was a 
matter of much nicety, and had never before come before 
the court ; the court of chancery, under these circumstances, 
refused to grant the injunction, but permitted the right to 
be tried at law. It does not appear whether this right was 
ever tried at law; or if it were, what the result was. It 
would seem, however, that the right to use such a mark 
might, under the circumstances, be considered as attached 
to the manufactory, it having been first, and for a great 
number of years, continuously used by all the occupants of 
the works, whether owners or lessees. And it is suggested 
whether the right to use such a mark may not be considered 
as good will, and annexed to the situation of the works. 
The infringement of any right to use a particular name or 
mark does not consist in using the exact name or mark: a 
colorable imitation is as much an infringement of the right 
— and this, on the principles before laid down. <A compa- 
ny was constituted by deed, under the title of ‘‘ The Lon- 
don Conveyance Company,” for the purpose of running 
omnibuses, and on their omnibuses were painted the words, 
‘* London Conveyance Company ;” the defendants started 
omnibuses with the words ‘“‘ London Conveyancer Com- 
pany.” 

It was then held,’ that the company had a right to re- 
strain the defendants from using those words in the manner 
specified, or in any manner, so as to induce the public to 
believe that their omnibuses were the omnibuses of the 
plaintiffs. 'The master of the rolls then said, he did not 


' Knott v. Morgan, 2 Keene, 213. 
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hold ‘‘that the plaintiffs had any exclusive right to the 
words Conveyance Company, or London Conveyance Com- 
pany, or any other words ; but they have a right to call upon 
this court to restrain the defendants from fraudulently using 
precisely the same words and devices which they have 
taken for the purpose of distinguishing their property, and 
thereby depriving them of the fair profits of their business, 
by attracting custom on the false representation that car- 
riages really the defendants’ belong to and are under the 
management of the plaintiffs.” According to the principle 
in this case, which is the principle pervading all the modern 
cases, lord Hardwicke’s doctrine — that the court would not 
interfere to prevent one tradesman using the sign of another, 
is completely overruled; and, at the present day, there 
seems no reason to doubt but that in such case the court 
would grant an injunction. In a case decided in Easter 
term, 1833,’ the vice-chancellor granted an injunction re- 
straining the defendants from manufacturing and vending 
watches with the word ‘‘ Pessendede,” in Turkish charac- 
ters, together with the plaintiff’s initials, in Turkish char- 
acters, or with the plaintiff’s cipher, engraved on them, — 
the plaintiffs having been in the habit for many years of 
supplying watches for the Turkish markets with those 
marks and words upon them, although the defendants used 
such word and cipher with their own name, and not the 
names of the plaintiffs, and the word “ Pessendede”’ signi- 
fied in the ‘Turkish language “ warranted.” ‘The court 
then held, that in this case the principle of fraudulent re- 
presentation applied. The case of Millington v. Fox® car- 
ries the doctrine even further than the former cases. The 
plaintiffs in that case filed a bill to restrain the defendants 


t Goutt v. Aleploghler, not reported, but argued by Mr. Knight Bruce and 
Mr. Roe, for the plaintiffs, and by Mr. Spence for the defendants. Register 
Book A. 1832, folio 1247. 


2 3 Mylne & C. 338. 
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from using certain trade marks, and the court, on the hear- 
ing of the cause, granted a perpetual injunction; although 
it appeared that the defendants had used such marks in 
ignorance of their being any person’s property, and under 
the belief that they were merely technical terms. We here 
see, that the fraudulent use of the marks need not be wilful 
fraud, and it seems that this is a natural consequence of the 
principle on which relief is granted in these cases. The 
plaintiff has a right to be protected, and to restrain any im- 
proper use of his name or reputation ; and he has a right to 
this whether the injury be done innocently or otherwise. 
In a late case, heard in July last,’ the plaintiff claimed to 
be entitled to use a certain mark upon his iron, which was 
intended for, and regularly sold in, the Turkish market, 
and was well known there: the mark was W. C. in an 
oval ring. The infringement complained of was, that the 
defendants supplied the Turkish market with iron marked 
with W, O. in an oval ring, and that such mark was a col- 
orable imitation of plaintiff’s mark, and that the difference 
between the two in appearance was so slight that parties 
were deceived. ‘The mark was stated in the bill to have 
been used by the grandfather and father of the plaintiff, 
who carried on the same business; but the affidavit of the 
plaintiff swore only to user by him, and it appeared that 
the infringement took place very shortly after the plaintiff’s 
commencing to use this mark. 'The defence set up, was, 
that the mark W.O. in an oval ring was a well-known 
mark used by the Romans, and that iron so marked was in 
great request in the Turkish market, and that the defend- 
ants had no intention of imitating plaintiff’s mark. The 
vice-chancellor, however, refused to grant the injunction on 
the ground of the plaintiff not having shown a sufficient 


1 Crawshay v. Thompson, not reported, but argued, by Mr. Jacob, for the 
plaintiffs, and Mr. Knight Bruce and Mr. Roupell, for defendant. 
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legal title to warrant him in restraining the defendants; for 
the commencement of the title and the infringement ap- 
peared to be nearly contemporaneous. The real point of 
the case is one of great novelty, and one not hitherto known. 
It is new ; for supposing the plaintiff to show a long user by 
himself, his father and grandfather, all carrying on the 
same business in succession, the defence set up, namely, 
the right of the defendants to use not their own mark, but 
the mark of another nation. It seems, that if the defend- 
ants are using this mark, which is so similar to the plain- 
tiff’s, for the purpose of fraudulently selling their iron as 
the plaintiff’s iron, then that the plaintiffs might restrain 
them, but otherwise not. The point is, however, still in 
litigation, and will shortly have to be decided. 

The principles to be extracted, after an examination of 
these cases, appear to be the following: 

First, that the first producer or vender of any article 
gains no right of property in that article so as to prevent 
others from manufacturing, producing, or vending it. 

Secondly, that although any other person may manufac- 
ture, produce, and sell any such article, yet he must not, in 
any manner, either by using the same or similar marks, 
wrappers, labels, or devices, or colorable imitations thereof, 
or otherwise, hold out to the public that he is manufactur- 
ing, producing, or selling the identical article, prepared, 
manufactured, produced, or sold by the other; that is to 
say, he may not make use of the name or reputation of the 
other in order to sell his own preparation. 

Thirdly, the right to use, or restrain others from using, 
any mark or name of a firm, is in the nature of good-will, 
and therefore goes to the surviving or continuing partner in 
such firm, and the personal representative of a deceased 
partner has an interest in it. 

Fourthly, that courts of equity in these cases only act as 
auxiliary to the legal right, and to prevent injury, and give 
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a relief by account, when damages at law would be inade- 
quate to the injury received; and they will not interfere by 
injunction in the first instance, unless a good legal title is 
shewn, and even then they never preclude the parties from 
trying the right at law, if desired. 

Fifthly, if the legal title be so doubtful as not to induce 
the court to grant the injunction, yet it will put the parties 
in a position to try the legal right at law, notwithstanding 
the suit. 

Sixthly, that before the party is entitled to relief in equity, 
he must truly represent his title, and the mode in which he 
became possessed of the article for the vending of which he 
claims protection ; it being a clear rule of courts of equity, 
not to extend their protection to persons whose case is not 
founded on truth. 


ART. Ill. —ON THE INFLUENCE OF CHRISTIANITY ON THE 
ROMAN LAW. 


[Translated from Giraud’s Introduction to the Elements of Heineccius.] 


Tue establishment of Christianity has been described by 
Herder, with an epic movement and an elevated philoso- 
phy; and Chateaubriand has written some admirable pages 
on the struggle of the dying polytheism with the triumph- 
ant christianity. It does not belong to our modest pen to 
attempt such a subject; which would also be very remote 
from the end we have in view, namely, the influence of the 
christian faith upon the science of the Roman law, to 
which our present researches will be confined. We cannot 
even embrace all the parts of this vast plan, which compre- 
hends an examination of the political state of the christian 
religion, considered principally under the relation of the 
rights and privileges accorded to the churches from the 
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time of Constantine to that of Justinian ; under the relation 
of the ecclesiastical government and its organization as a 
hierarchy ; under the relation of the power and influence 
which the emperors preserved over the affairs of religion; 
and, lastly, under the relation of the civil constitution of 
the catholic faith, and of the incapacities inflicted upon 
those forms of worship which differed from the established 
religion. We might, perhaps, also examine the influence 
of the religious revolution upon the private condition of the 
adherents of polytheism; but so wide a circle would be too 
difficult to run over. We find ourselves obliged to stop at 
the precise point of the influence of christianity, as the 
religion of the state, on the theory and application of the 
ancient Roman civil right; at the same time, however, 
suggesting to those who would investigate this important 
matter, not to follow our example, or to shrink from the dis- 
cussion of the historical questions which we have indicated. 

We have spoken of the intimate union of the ancient 
religion with the law; and we have seen how, in this re- 
spect, the place of the religious principle was supplied by 
philosophy ; when, as the former was falling to pieces in 
every direction, the latter was called upon to serve asa 
support to the edifice of the popular faith, and even to be- 
come a substitute for it. In these different positions, the 
law, emanating from the social religiosity, must be religious 
or philosophic; and, when society had ceased to be either 
polytheistic or stoic, and had become christian, the law 
must also become christian. But, still, the elements of the 
combination of the law with christianity were not the same 
as those of the stoic or latin combination. Christianity 
had not given birth to the social state in which its activity 
was exerted; its social work was not really developed until 
the middle ages. As to the ancient society, it was the 
daughter of polytheism, and it had attained to the utmost 
limits of civilization when the doctrine of Christ appeared. 
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The ambition of the new religion was not to construct, but 
to appropriate to itself the constructions already made. 
Thus, therefore, considering the question only under the 
relation of the history of the law, christianity was not 
obliged, like the pelasgic or latin faith, to institute a civil 
legislation, at the same time that it organized its religious 
dogmas; but, on the contrary, it found in full vigor the 
most complete and the most learned system of laws that had 
ever existed. So vast and beautiful a conception could not 
be thrown aside; the existing law was adapted to the wants 
of the new state of society, and accommodated to the exi- 
gencies of the dominant faith; but this work of alteration 
was not easy. 

Whatever may be our opinion concerning the true char- 
acter of the ancient mythology, there will be no disagree- 
ment on one point, namely: that the Roman or Greek faith 
addressed itself more to the imagination than to the soul, 
and, on the contrary, that the oriental religions were more 
extatic than poetic. ‘This character of the polytheism of 
the west contributed undoubtedly to hasten its fall, when an 
epoch arrived in which society had other wants than those 
of the imagination; and it was also the same character 
which gave so great favor to the ideas of the east from the 
time of the first ages of the imperial period. From this 
period, we may remark a general tendency of mind towards 
the oriental dogmas, manifesting itself in the poets, the phi- 
losophers, and the jurisconsults. F. Schlegel and Nisard 
have pointed out this tendency in the literators of the period 
of the decline; Matter, in his History of Gnosticism, has 
traced it among the philosophers; we shall also find it in 
the Roman jurisconsults. But, we must take care not to 
draw the conclusion from this, that the christian theology 
was readily adopted by either; on the contrary, the juris- 
consults and the philosophers were very hostile to the doc- 
trines of Christ. 
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The philosophers and the jurisconsults were divided from 
each other by a profound antipathy, —a true fanaticism of 
sect, — notwithstanding the common bond, which seemed 
calculated to unite them, the oriental tendency ; for chris- 
tianity, the child of the east, through the intervention of the 
gnostics, had been filled with the cosmological and theo- 
sophic speculations, which formed a considerable part of the 
ancient religions of Asia. 

The philosophy known by the name of new platonism, 
(from the element which predominated in it,) had received 
the tradition of the ideas attributed to Pythagoras, and car- 
ried into the west the systems and the ideas of the ancient 
east, from whence Plato himself had drawn his theories. 
The Platonicians of this period have played so important a 
part; their doctrines present so much variety and richness, 
and are connected with so many of the phenomena of reli- 
gion and philosophy; their relations with the doctors of 
the christian church have been so intimate, and the influ- 
ence of the one upon the other so profound ; that the reli- 
gious history of the first centuries of our era is to be found 
entire in the history of platonism. 

The new platonism, however, was very hostile to the 
growing christianity. It was this philosophy, which, under 
the emperor Julian, had a momentary hope of conquering 
Christ and of maintaining the popular belief, by giving new 
life to the latter, through the more spiritual sense which it 
Jent to it, and by the alliance of contemplation. The ani- 
mosity of the philosophers was so persevering, that Justin- 
ian was under the necessity of banishing them. 

It was nearly the same with the relations between the 
jurisconsults of the third period and the christians. The 
jurisconsults had not adopted the new platonism, but had 
remained faithful to the portico ; and though they occupied 
themselves much with morals, the speculations of metaphy- 
sics had but little attraction for them. Hence we see pla- 
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tonism and stoicism flourishing in different regions. It was 
at Rome, where the former gained no foothold, that the 
latter established itself and predominated ; Alexandria was 
the seat of platonism. The jurisconsults were the heirs of 
that elevated Roman aristocracy, which had been enlight- 
ened by Panetius. Intimately united to the Roman city, — 
strong in the city,—loving the city, —the jurisconsults 
had not quitted the city. We have remarked, that the 
Roman jurisprudence was a stranger to the instruction in 
that celebrated school of Alexandria, which was enlight- 
ened by the greatest talents of the resuscitated Greek litera- 
ture. ‘This tendency of mind of the stoic jurisconsults had 
the effect to prejudice them against christianity, notwith- 
standing they were attracted to it by its moral precepts; 
but, at this period, the moral doctrines of christianity were 
completely misconceived. ‘The emperors considered chris- 
tianity as a secret and seditious association ; and the stoics 
looked upon the christians and Jews as odious mystagogues. 

The repugnance did not diminish when the stoics had 
become impregnated with orientalism. All the sects of this 
period were syncretic. Pure new-platonism was not less 
syncretic than stoicism, since it absorbed all the other phi- 
losophical doctrines; but stoicism was syncretic also. 
Nevertheless, it regarded christianity with hatred; chris- 
tianity was too extatic, and pleased itself too much in the 
contemplative admiration of metaphysical perfection. The 
future destiny of man, — the existence of the supreme being 
and his nature,— preoccupied it exclusively. Stoicism, on 
the contrary, remained always positive, political, and prac- 
tical; it conceived of reason only in its action, not only as 
the moving power of the mind, but also as the spiritual 
and fundamental principle of all activity. 

Augustin and Otto have found Papinian, Ulpian, and 
Modestin impressed with Hebraism. But let us hear Ba- 
ronius and his bitter recriminations: Papinianus, says he, 
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inter omnes, qui Rome jus dicerent, judices eminens, et alii 
jurisconsulti, quod in causis christianorum judicandis nullam 
penitus aqui habuissent rationem, sed proculcatis legibus 
innumeros innocentes homines condemnassent : ipsi pariter, 
nulla mortis digna allata causa, contra jus fasque libidine 
tantum incitati principis, que in christianos irrogassent, 
eadem supplicia pertulere.' In relation to Papinian, Paul, 
and Ulpian, however, the accusation is perhaps exaggerated ; 
for, from the contemporary testimonies cited by Otto and 
Schulting, it appears that these jurisconsults were favora- 
bly disposed towards the religionists of Judea, that is to 
say, the christians, for whom they obtained a participation 
in certain capacities, from which they had previously been 
excluded. But, whether any thing of this sort be true or 
not, the triumphant progress of christianity was not the 
less attended by reaction and revolution in regard to juris- 
prudence. 

The christian religion, as soon as it had become the do- 
minant faith, commenced the work of persecution, as before 
it had been persecuted. All the intolerance and all the 
cruelty, with which the pagan emperors had been so justly 
reproached, were reproduced with the same characters, in 
the acts of their christian successors against the followers of 
the ancient religion. Sacrifices were prohibited under pain 
of death and of confiscation of goods ; the temples were de- 
molished ; the beautiful and learned Hypatia was assassi- 
nated in her chair; and if the prince sometimes wished to 
preserve, as works of art, the monuments of polytheism, the 
zeal of the monks transgressed his orders, and stirred up 
against these odious remains an ignorant and barbarous 
multitude. 


} Baron., ad ann. 214, § 3. These bitter reproaches are not wholly desti- 
tute of truth, for we find traces of them in the laws 13, ff. de officio presidis ; 
1, § 3, ff. de extraordin. cognit. ; 25, § 1, ff. de probation. ; and 30, ff. de penis ; 
as well as in Lactantius, Inst, book v. chap. ix. 
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It was with the same severity, that christianity effaced 
all traces of the conquered religion from the public institu- 
tions and the civil legislation. The ancient jus sacrum 
necessarily disappeared, and with it the memory of the 
historical origin of the greater number of the institutions of 
civil right; and thus the Roman law lost the peculiar and 
national characteristics by which it had been distinguished. 
Freed from its connection with religious and civil antiqui- 
ties, the law passed, as it were, from the state of civil to 
that of national law. The christian morality contributed, 
also, in no small degree, to this transformation, by intro- 
ducing itself into the law; in which it made the principles 
of absolute and religious equity predominate more than they 
had ever done before; and from which it repelled, farther 
than they were formerly, the severe rules and the rigorous 
logic of the civil law. 

In this point of view, the influence of christianity on the 
Roman law, presents some analogy with that which had 
already been exerted upon it by the stoic philosophy; of 
which christianity was in several respects the continuation, 
inasmuch as stoicism also tended to civilize the law, and to 
bring it under the dominion of the sentiment of equity. 
Still, however, if the influence exerted by christianity, con- 
sidered in its philosophical aspect, was humane and salu- 
tary, it was distinguished by characters and effects different 
from the influence exercised upon the Roman law by the 
stoic philosophy. Stoicism had united in one two sciences 
naturally adapted to aid each other, those of philosophy 
and jurisprudence. Christianity might have produced the 
same effect, if it had been only a philosophical doctrine, but 
it was something more; it was above all a religion; and 
while stoicism especially called its adepts to the science of 
law, christianity, on the contrary, impressed upon the minds 
of men a mysticism piously disdainful of the sciences of 
earth. It seduced all the great minds to abandon the study 
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of law, by proposing to them an end more elevated,—a 
divine science. The new theology thus absorbed all under- 
standings. ‘‘ Ask a man to change a piece of money for 
you, and he will inform you wherein the Son differs from 
the Father; inquire of another the price of bread, and he 
will answer you, that the Son is inferior to the Father; 
demand whether the bath is ready, and you will be told 
that the Son was created from nothing.” Such is the pic- 
ture which an esteemed author (Jortin) gives of the pub- 
lic mind of this epoch; and thus general preoccupation 
crushed the study of jurisprudence by its formidable rival- 
ship. 

At the same time, and for the reason that the science of 
law was abandoned by superior minds for that of theology, 
the consideration and power of the jurisconsults passed 
from them to the doctors of the divine law —the bishops. 
Under the pagan emperors, the jurisconsults were at the 
head of society, by their intelligence, their political impor- 
tance, and the high functions with which they were en- 
trusted ; they had preserved the purity of the language and 
the sacred deposit of the ancient literature and philosophy ; 
they delineated for the ministers of justice a table of the 
duties of the magistrate; their opinions were received as 
oracles ; the first dignities of the state were to them, as it 
were, their hereditary patrimony. Under the lower empire, 
on the contrary, the glory of the fathers of the church 
commenced: the priests became the counsellors and the 
friends of the emperors, —the great public functions were 
seized upon by the church, — and the most honorable priv- 
ileges were accorded to it; the ascendency of religious 
opinions over the people was immense; jurisprudence was 
completely eclipsed by theology; and the profession of ju- 
risconsult, which the ancient Romans esteemed the first of 
the social professions, was from thenceforward reduced to 
an industrial and practical trade. 
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In order, therefore, to embrace the whole extent of the 
influence of christianity on the Roman law, it is necessary 
to consider the former under a double point of view; we 
must regard it both as asystem of philosophy and a scheme 
of religious faith. ‘The christian philosophy, by its human- 
ity and its cosmopolitism, as well as by the purity of its 
morals, had a salutary influence on the law; it contributed 
powerfully to extend to all other nations the civil rights 
which seetmed in principle to be the exclusive patrimony of 
Roman citizens, or of the subjects of the empire; and it 
modified, in furtherance of equity and for the benefit of 
morals, many of the particular theories of the existing legis- 
lation. But the christian religion, by the intolerant zeal 
which it excited, and by the hatred which it awakened 
towards every thing which owed its origin to paganism, 
sapped the foundations of the ancient law; and, besides, by 
the new direction which it gave to intellect, it diverted at- 
tention from the science of laws, as it did the minds of men 
from the culture of literature and the fine arts, the children 
of paganism. If, consequently, we may attribute to the 
influence of christianity some wise and humane modifica- 
tions, which have moderated the rigor of the ancient law, 
we may also consider it, on the other hand, as one of the 
causes of the decay of the Roman law during this fourth 
period, (from the time of Alexander Severus to that of Jus- 
tinian); and the same phenomenon manifests itself in the 
history of the literature of this epoch. 

Having pointed out these general characters of the influ- 
ence of christianity on jurisprudence, when the former was 
adopted as the dominant religion, we shall now investigate 
the traces of this same influence in particular parts of the 
legal system. We may then measure and count the 
breaches which the new law of the state could not fail to 
make in the grand and noble edifice of the laws of pagan 
Rome. 
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In the first place, the emperors, in admitting the christian 
religion to reign with them, took an active part in the gov- 
ernment of the church; they interfered in the regulation 
of religious affairs, —convoked councils, and directed their 
deliberations, —and created an entirely new branch of 
legislation, that of ecclesiastical affairs. 'These canonical 
regulations became obligatory under corporeal pains; and 
the civil authorities were required to aid in their execution 
by the strong hand, and to satisfy all the requisitions of the 
bishops for the support of religion, and the restoration of 
the churches. 

To the laws of this description, must be added those 
which had for their object to attribute to the ministers of 
Christ all the cares and all the functions relative to fune- 
rals, — to destroy the enemies of the orthodox faith, — to 
extirpate paganism, judaism, and heresy. ‘The laws of this 
last category are very numerous; and not only inflict pen- 
alties but civil incapacities upon those who come within 
their provisions. We may also join to these legal measures, 
the object of which was to extend christianity, and give it 
a positive power over the civil state of the citizens, the law 
relative to the celebration of feasts and fasts: during the 
solemn days of which, all manual labors, the debates of the 
tribunals, and the prosecutions of the treasury, were sus- 
pended; agriculture alone, and the enfranchisement of 
slaves, being excepted from the common rule. 

Revenues and endowments, of considerable value, were 
assigned to the church and guaranteed to it in perpetuity. 
We know from the fragments of the Rules of Ulpian (title 
22), that the temples and religious establishments of poly- 
theism, acknowledged by the state, had the capacity to re- 
ceive donations and legacies, and even to be appointed heirs. 
This advantage was transferred to the christian church; 
pious legacies were authorized indefinitely ; and we may 
learn from the Commentary of James Godfrey on the Theo- 
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dosian Code (law iv. tit. 2, book 16), what an influence this 
provision had upon the law of testaments. The liberalities 
in favor of the church became at length so considerable, 
that it was found necessary to impose limits upon them. 

Goods and successions, which were vacant, belonged to 
the treasury ; but power was given to the church to demand 
some portions of them. It was even provided, that the 
goods of people of the church, who should die intestate and 
without relatives, instead of devolving upon the treasury, 
should belong to the church; and, in order that the patri- 
mony of the church should be better preserved, the law 
declared, that it could neither be alienated nor hypotheca- 
ted. All the goods of the church were also defended against 
usurpation by the longest prescription then known. It was 
originally thirty years ; the emperor Anastasius raised it to 
forty years; Justinian afterwards extended it to one hun- 
dred years; but he subsequently reduced it to forty years, 
in regard to the inferior churches and pious or religious 
establishments. 

The right of property was the object of a grave attack on 
the part of Constantine, which could not fail to produce, for 
the moment, unfavorable effects upon the civil order. After 
having recalled from exile and reéstablished in their rank 
and fortune all those whom his predecessors had banished 
on account of their faith, he not only caused the goods 
which had been confiscated, but not yet alienated, to be 
restored to them by the state, but he also constrained the 
donataries, heirs, or acquirers of goods confiscated and 
alienated, to restore them to their ancient proprietors. In 
this manner, disorder was introduced into the existence of 
many families, for a long time had elapsed since the spolia- 
tions. Confiscations were then admitted by the public law; 
and, on the faith of their being irrevocable, many divisions, 
establishments, and conveyances of every kind, had taken 
place. We ought, however, to say, that, if the stability of 
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the right of property was shaken by this measure, which, 
though somewhat reactionary, was doubtless commanded 
by a powerful interest, the theory of civil prescription was, 
on the part of the christian emperors, the object of an organ- 
ization which indicates a lively solicitude for the support 
and guarantee of the right of property. 

This would have been of trifling importance, if the civil 
jurisdiction and the hierarchy had been maintained in their 
primitive purity; but it was not so. St. Paul had of old 
said to the christians: ‘‘ Dare any of you, having a matter 
against another, go to law before the unjust, and not before 
the saints? Do ye not know that the saints shall judge the 
world ? and if the world shall be judged by you, are ye un- 
worthy to judge the smallest matters? Know ye not that 
we shall judge angels? how much more things that pertain 
to this life? If then ye have judgments of things pertain- 
ing to this life, set them to judge who are least esteemed in 
the church. I speak to your shame. Is it so, that there is 
not a wise man among you? no, not one that shall be able 
to judge between his brethren? But brother goeth to law 
with brother, and that before the unbelievers.” ’ 

The first christians consequently believed themselves 
obliged to select arbitrators from among themselves to ter- 
minate their differences; and they were most frequently 
induced, by the confidence which they had in the intelli- 
gence and virtue of their bisuops, to address themselves to 
them. ‘The bishops made it a duty to pacify quarrels, to 
accommodate suits; and they labored in it with so much 
wisdom and success, that the pagans themselves had fre- 
quent recourse to their mediation. Saint Augustine and 
saint Ambrose passed entire days in these pious occupa- 
tions, which, in the middle ages, became developed into a 
regular jurisdiction. 


1 1 Cor. vi. 1—6. 
19* 








292 On the Influence of Christianity [July, 


Constantine gave the sanction of law to the usage adopt- 
ed by the christians, and organized into a kind of privileged 
arbitration this custom of the times of persecution. He 
required the parties in civil matters, by a mutual agree- 
ment, to decline the authority of the ordinary judges, in 
order to submit themselves to the arbitration of the 
bishops; and the execution of the sentences of the latter 
was confided to the imperial officers. The episcopal arbi- 
tration was even compulsory in certain cases. ‘This con- 
stitution was confirmed by the successors of Constantine ; 
it forms the subject of a whole title of the code of Justinian 
(book i. tit. 4); and the proceedings under it increased to 
such a degree, that the bishops complained of the consump- 
tion of their time thereby occasioned. 

In the appendix to Ritter’s edition of the Theodosian Code, 
we find two laws which have been regarded with suspicion 
by James Godfrey and father Sirmond. The first provides, 
that if either of the parties, even after a suit is commenced, 
demands the judgment of a bishop, the affair shall be re- 
ferred accordingly ; the second requires, that the deposition 
of a bishop should be held as conclusive in justice. 

Independently of these privileges, the bishops were spe- 
cially charged to repress the exposure of new-born infants 
(sanguinolenti), and to cause pupils and insane persons to 
be provided with tutors and curators. They were also re- 
quired to see that none but christians were admitted as 
advocates in the cities; and certain extraordinary powers 
of police and of inquisition were likewise confided to them, 
of which it does not belong to our subject to speak. 

Lastly, there was one measure which gave a severe shock 
to the consideration in which jurisprudence and those who 
cultivated it had been previously held. Constantine, at the 
same time that he prosecuted the exactions of those publi- 
cans so much denounced by the christians (always the en- 
emies of the officers of the revenue), and founded religious 
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schools, in which theology was made use of to propagate a 
contempt for the vanity of the pagan sciences, confounded 
the jurisconsults with the publicans in a single holocaust, 
and, under the name of advocates (causidici), pointed them 
out and sacrificed them as guilty of an odious rapacity, 
whilst he nevertheless maintained usury at a very high 
legal rate, and seemed to turn this disorder to his own ad- 
vantage. The profession of the law was declared to be 
incompatible with that of the church. It was only under 
Valentinian, and under Zeno, that the professors of law 
were admitted to participate in the honors accorded by Con- 
stantine to those who had acquired the quality of emeritus 
in the instruction of good letters. Nevertheless, the doctors 
in law were always considered upon the same footing with 
physicians, grammarians, and other professors of letters, in 
regard to the privilege of certain immunities; and under 
the successors of Constantine, and especially under Justin- 
ian, the jurisconsults and advocates (¢ogati) acquired very 
great consideration. 

It cannot fail to be manifest, therefore, that the edifice of 
the Roman law suffered extensively from the attacks of a 
religion, which, being at the same time moral and dogmatic, 
regulated all the thoughts, all the actions, and even all the 
civil relations, of men from their birth to their death. It is 
evident, also, that as much by this influence as by the effect 
of the transfer of the seat of empire, the great school, in 
which so many celebrated jurisconsults had been formed, 
must have lost insensibly its lustre and its credit. 

The ancient civil divisions of persons disappeared, and 
their place was supplied by a division according to reli- 
gion; though christianity could not at once abolish slavery. 
Privileges and the admissibility to offices were less attached 
to the title of citizen than they were to that of christian ; 
and the quality of pagan became a title of exclusion. All 
the superior and subaltern administrations were confided 
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exclusively to the christians; and Constantine called upon 
all the functionaries attached to the old religion to renounce 
their faith or relinquish their offices. Difference of religion 
became an impediment of marriage, and a cause of disin- 
heritance from father to son; and jews and pagans were 
prohibited from holding christian slaves in servitude. Ju- 
ridical persons or corporations had also become more nume- 
rous than formerly, since the christian religion had given 
rise to a great number of churches, convents, houses of re- 
fuge, and other establishments of the same kind, before 
unknown. 

We meet with the generous charity of the christian mo- 
rality, in a great number of civil regulations concerning 
pupils, and especially in regard to the poor, a forgotten 
class, unknown under the system of polytheism, but from 
thenceforward becoming every day more numerous by the 
progressive abolition of slavery. The female sex, also, by 
the influence of christianity, obtained a greater social and 
civil emancipation. ‘The dignity of their existence gained 
much with the new religion. ‘The dominical power and the 
paternal power were diminished; and the right of selling 
one’s children was almost suppressed, since the father was 
only allowed to exercise it in a case of miserable necessity, 
and in regard to new-born children (sanguinolenti), whom 
the law allowed him the faculty of redeeming at the same 
price. The right of chastisement was subjected to a new 
amelioration, in so far as the intervention of a magistrate 
Was made necessary to its exercise in many cases. ‘The 
paternal power might be taken away from those who made 
a bad use of it. ‘The ancient pontifical charges, which dis- 
charged one from the paternal power, were replaced in this 
respect by the new dignities of the Roman church. As to 
the right of life and death of masters over their slaves, it 
was completely suppressed. Antoninus had established 
wise regulations in this respect; Constantine confirmed and 
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extended them; and he also repressed the cruelty of the 
chastisements which were sometimes inflicted upon slaves. 
On this subject, the title de emendatione servorum of Justin- 
ian’s Code may be consulted. 'To the ancient solemn forms 
of enfranchisement, Constantine added that of enfranchise- 
ment in the churches. 

We have already seen what was the general influence of 
christianity on the institution of marriage, which was pro- 
hibited between the godfather and godmother, between the 
jew and the christian, between the seducer and his victim, 
the man and woman guilty of adultery, &c. Second mar- 
riages were restrained; and we may find in the law 3 of 
the Theodosian Code, de nuptiis, in connection with the No- 
vel 74, chap. iv. $§ 1, the commencement of the intervention 
of the church in acts of civil state; but the necessity of the 
nuptial benediction was not imposed until afterwards. Ce- 
libacy ceased to be regarded as injurious to the public order ; 
but, on the contrary, was made honorable, and considered 
as the most holy and respectable state. No other idea was 
now attached to it than that of chastity; privileges were 
accorded to those who devoted themselves to it; and it was 
then that the monastic life made immense progress. Even 
in the married state, continence was regarded as a virtue. 
From thenceforth the provisions of the law Papia, designed 
to encourage marriage and to favor fruitful unions, disap- 
peared. But while Constantine abolished this part of the 
law, he retained those of its provisions which restrained the 
faculty of disposing between husband and wife, and which 
accorded well with the spirit of christianity. 

Concubinage was treated with disfavor, though tolerated 
for a long time afterwards; adultery and rape were pun- 
ished with the severest penalties; the causes of divorce 
were restrained and carefully specified ; divorce by mutual 
consent was favored, when the cause for which it was 
sought was the desire of the parties to live in chastity. 
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We find, lastly, in the influence of christianity, the reason 
of the gradual substitution of the principle of family affec- 
tion for that of political affection, in the devolution of suc- 
cessions; and we discover it also in the laws concerning 
paternal usufruct,—the revocation of donations on account 
of ingratitude, —legitimation, — dower, — benefit of inven- 
tory, and several other matters. But this research of detail 
would require developments from which we are obliged to 
abstain. 





ART. IV.— LIFE OF LORD NORTHINGTON. 


[Lord Hardwicke, whose life is contained in our last number, retired from 
the office of chancellor, in November, 1756. On his retirement, the great seal 
was put in commission, for a year, in the hands of chief justice Willes, sir 
John Eardley Wilmot, and baron Smyth. It was then given to sir Robert 
Henley, afterwards earl of Northington, with the title of lord keeper, which 
was subsequently changed for that of lord chancellor. The following 
sketch of the life of lord Northington is abridged from a review of a memoir 
of him by his grandson, lord Henley, in the fifth volume of the Law Maga- 
zine. Of this work, the reviewer speaks as follows : 

‘‘ Lord Henley’s memoir (the rest of the volume being filled up with ex- 
tracts from some of lord Northington’s decrees) consists but of sixty-four as 
small streamlets of print as ever meandered through so many meadows of 
margin; that is, it contains in all about the same quantity of letter-press as 
might fill from twenty-five to thirty pages of the Law Magazine. Now, in 
this small compass, we need hardly say, it would be utterly hopeless to look 
for any of those minute details of manners, of character and of private history, 
which after all form the principal charm of biography. The author, in fact, 
has attempted nothing of this. So far as we can see, he has set about his 
task with little or no advantage in point of materials over any other person 
who might have chosen to undertake it; and had he been merely Mr. A B, 
a stranger to lord Northington and his family, we should have pronounced 
him to have performed it creditably, though as coming from lord Henley, his 


grandson, it certainly has not realized our expectations.’’] 


Lorp Nortuineton was the second son of Anthony Henley, 
a man of ancient descent and tolerably large fortune, well 
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known in the classic days of William and of Anne, among 
those gentlemen of wit and pleasure about town, who flour- 
ished so abundantly in that time. He is said to have been 
an occasional contributor to the Tatler and the Spectator; 
he trifled also with the nine sisters, after the manner of the 
mob of gentlemen who write with ease, and enjoyed consi- 
derable repute as a connoisseur of music. ‘The mansion and 
estate of the Grange, in Hampshire, now the property of 
Mr. Baring, were his inheritance; as also, a considerable 
income arising from ground-rents in Lincoln’s-Inn-fields, 
where also stood his town house, at present occupied by the 
college of surgeons. All this, of course, originally formed 
no part of the patrimony of the second son, (though, as it 
happened, he did eventually become master of it, on his 
elder brother dying without issue, in 1745); and being re- 
duced to the same unfortunate necessity as he would have 
labored under had he been born of a family in the ‘ middle 
classes,’ namely, that of gaining his own livelihood, the bar 
was chosen for his profession. During the whole course of 
his education, and of his professional career, he was, in the 
strictest sense, the contemporary of lord Mansfield. ‘They 
were together at Westminster school, and afterwards at 
Oxford, where Henley entered as a member of St. John’s, 
but subsequently became a fellow of All Souls. The dates 
of their respective calls to the bar, too, have only an inter- 
val of about eighteen months between them, Murray’s hav- 
ing taken place in Michaelmas term, 1730, and Henley’s in 
Trinity, 1732.'. Whether their acquaintance as school-fel- 


' The biographer has evidently made some mistake in the date either of the 
entry, the call, or the graduating as master of arts. He tells us that North- 
ington was entered of the Inner Temple, on the Ist of February, 1728, and 
called to the bar June 23d, 1732, not taking his master’s degree till the year 
following, 5th July, 1735. This could not be; he must either have been a 
member of the society during five years, or have taken this degree at the time 
of his call. 
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lows produced anything like close intimacy during the pe- 
riod of their studentship, we are not informed by the work 
before us: nor, indeed, does it afford us the slightest partic- 
ulars of the plan or mode of reading adopted at this time by 
the future lord chancellor. For aught we are told to the 
contrary, he might have been the most idle, or the most 
studious, of all the members of the inns of court. That he 
was not the most absteminous, however, with regard to the 
bottle, we are very distinctly given to understand; and a 
pleasant anecdote is hereupon recorded, which we shall ex- 
tract for the benefit of all such thirsty students as may 
think themselves destined to figure one day upon the wool- 
sack : 

‘‘ Murray, we are told, ‘when he first came to town, 
drank champagne with the wits.’ His classic tastes and 
literary attainments, says a biographer, led him to prefer 
the society of scholars and men of genius, to that of his pro- 
fessional brethren. Henley, also, was not without his po- 
tations, but they were the juice of a more powerful vintage, 
and perhaps flowed in more copious streams. Besides, 
though both a scholar and a wit, his conversation was too 
boisterous and jovial to be endured in the circles where the 
accomplished Murray shone. A few All Souls friends, or 
some congenial spirits of the Temple, were the companions, 
after the labors of the day, of his convivial hours. ‘The 
truth is, that drinking was at that time the ruling vice and 
bane of society, and Henley was not at this early period of 
life fortunate enough to escape the general contagion. His 
errors, however, were no more than what most high-spirited 
and ardent youths in some way or other fall into at their 
first entrance into life, and he soon recovered from their in- 
fluence ; but many a severe fit of the gout was the result of 
his early indulgences. When suffering from its effects, he 
was once overheard in the house of lords to mutter, after 
some painful walks between the wooksack and the bar, ‘If 
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I had known that these legs were one day to carry a chan- 
cellor, 1’d have taken better care of them when I was a 
lad.”’ 

We may as well take the same opportunity of showing 
that the love of the bottle did not desert him in his maturity 
of years and of honors. 

‘“‘In private life lord Northington was a highly agreeable 
companion. He was, as we have seen, in his early years, 
fond of the pleasures of convivial society, and even in ma- 
turer life enjoyed the excitement of it without its excess. 
George the Third used frequently to relate with great hu- 
mor the mode in which he asked permission to abolish the 
chancellor’s evening sittings, on Wednesdays and Fridays 
during term, that he might have time to finish his bottle at 
his leisure, a permission which his majesty, for so excellent 
a reason, most graciously accorded.” 

We have to complain of the same dearth of information 
with respect to lord Northington’s early practice at the bar, 
as concerning his preparatory studies for the profession. 
We may infer, however, that his success was not very 
great at the outset, nor his rise very sudden, since we find 
that, in 1743, when he married the daughter of sir John 
Huband, baronet, although his wife brought him some ad- 
dition to his means, his income was small, and his style of 
living proportionately moderate. About two years after 
this, he came into possession of the family estate, and he 
then removed from his small house in James Street, Bedford 
Row, to his paternal mansion in Lincoln’s Inn-fields. At 
a much later period of his life, he resided in Grosvenor 
Square. It appears he was particularly fortunate in his 
choice of a wife, and that his domestic happiness was, in 
consequence, tinctured with as little bitterness as can by 
possibility be infused into the potion of matrimony. In cor- 
roboration of this, a passage is extracted by the biographer 
from the memoirs of bishop Newton, who had been Hen- 
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ley’s contemporary at Westminster; but another anecdote 
which forms a part of the same paragraph, in this amusing 
autobiography, the noble writer of the work before us has 
not thought proper to relate entire, in the words of the ori- 
ginal. What reasonable motive he could have had for sup- 
pressing the details, we cannot very clearly perceive; for 
though they doubtless place his relative in a somewhat 
ridiculous light, yet it is very evident that the greater the 
ridicule, thus cast upon him, the greater was the merit of 
his subsequent conduct to him who was the cause of it. 
We shall not take upon ourselves to imitate this superfluous 
discretion, but give the paragraph entire as we find it writ- 
ten by the bishop. 

‘It happened that he and his lady were married by Mr. 
Newton, at the chapel in South Audley Street, at which 
time they were a very handsome couple. Several years 
afterwards Mr. Newton went one day into Lincoln’s Inn 
Hall while the court was sitting, to speak with Mr. Murray 
upon some business; Mr. Henley being next to him and 
reading a brief. When he had despatched his business and 
was coming away, — ‘ What,’ said Murray to Henley, ‘have 
you forgotten your old friend Newton, or have you never 
forgiven the great injury that he did you?’ Upon which 
he started as out of a dream, and was wonderfully gracious 
to his old schoolfellow, acknowledging that he owed all his 
happiness in life to him. And, indeed, he had good reason 
to be happy in his wife and family. 

«While he continued at the bar, he went the 
western circuit, and being of lively parts and a warm tem- 
per, he was, like some other lawyers, too apt to take inde- 
cent liberties in examining witnesses. An extraordinary 
incident of this kind happened at Bristol. In a cause of 
some consequence, Mr. Reeve, a considerable merchant, 
and one of the people called Quakers, was examined by 
him with much raillery and ridicule. Mr. Reeve complain- 











1841.] Life of Lord Northington. 301 


ed of it at the time; and when the court had adjourned, and 
the lawyers were all together at the White Lion, Mr. Reeve 
sent one of the waiters to let Mr. Henley know that a gen- 
tleman wanted to speak to him in a room adjoining. As 
soon as Mr. Henley had entered into the room, Mr. Reeve 
locked the door, and put the key into his pocket. ‘Friend, 
Henley,’ said he, ‘I cannot call thee, for thou hast used me 
most scurrilously: thou mightest think, perhaps, that a 
Quaker might be insulted with impunity ; but I am a man 
of spirit, and am come to demand, and will have, satisfac- 
tion. Here are two swords— here are two pistols; choose 
thy weapons, or fight me at fisty-cuffs, if thou hadst rather ; 
but fight me thou shalt, before we leave this room, —or beg 
my pardon.’ Mr. Henley pleaded in excuse, that it was 
nothing more than the usual language of the bar; that 
what was said in court should not be questioned out of 
court; lawyers sometimes advanced things to serve their 
clients, perhaps beyond the truth, but such speeches died in 
speaking; he was so far from intending any insult or inju- 
ry, that he had really forgotten what he had said, and 
hoped the other would not remember it; upon his word and 
honor he never meant to give him the least offence, but if' 
undesignedly he had offended him, he was sorry for it, and 
was ready to beg his pardon, which was a gentleman’s sat- 
isfaction. ‘Well,’ said Mr. Reeve, ‘as the affront was 
public, the reparation must be so too; if thou wilt not fight, 
but beg my pardon, thou must beg my pardon before the 
company in the next room.’ Mr. Henley, with some difli- 
culty, and after some delay, submitted to this condition, 
and thus this fray ended. No farther notice was taken on 
either side, till after some years the lord chancellor wrote a 
letter to Mr. Reeve, informing him that such a ship was 
come or coming into the port of Bristol, with a couple of 
pipes of Madeira on board consigned tohim. He therefore 
begged of Mr. Reeve to pay the freight and the duty, and 
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to cause the vessels to be put into a wagon, and to be sent 
to the Grange; and he would take the first opportunity of 
defraying all charges, and should think himself infinitely 
obliged to him. All was done as desired; and the winter 
following, when Mr. Reeve was in town, he dined at the 
chancellor’s with several of the nobility and gentry. After 
dinner the chancellor related the whole story of his first ac- 
quaintance with his friend Reeve, and of every particular 
that had passed between them, with great good humor and 
pleasantry, and to the no little diversion of the company.” 

As we have pressed bishop Newton’s memoirs into our 
service, we may as well relate in this place another tolera- 
bly well known story elsewhere told of lord Northington, 
and one that, according to all we have ever heard, gives a 
much better insight into this chancellor’s manner than his 
biographer has thought proper to furnish us with. It is 
contained in the work entitled ‘‘ Strictures on the Lives of 
Eminent Lawyers of the present day,’ (1790,) and may 
also be found in the second volume of ‘‘ Westminster Hall.” 
The former work, we confess, is one of no very high char- 
acter; but in the present instance, as in most others, its 
accuracy may be easily corroborated or disproved by living 
testimony ; so that even admitting that it does lord North- 
ington less than justice (which however we have no reason 
to believe), the corrective is near at hand, and may be easily 
applied. We shall, therefore, transcribe from it, not only 
the anecdote in question, but the prefatory observations 
with which it is accompanied. 

‘¢ A more singular character than the late lord chancellor 
Northington has not, perhaps, been unfolded to modern 
observation. He possessed considerable abilities, was an 
upright judge, and gave satisfaction in the high office he 
enjoyed: in private life he was the very reverse of every 
thing which would seem to produce dignity in a public sta- 
tion. In his youth he was a professed debauchee, and the 
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sentiments and language of that character were retained by 
him to the latest moment of his existence. On his return 
home from the administration of justice, he would not hesi- 
tate to swear at his servants, and be indecent with his com- 
pany. Indeed, the state-coach was not always considered 
sacred to chaste and decent speech, and the uneasiness of 
that rumbling machine, when his lordship’s feet have been 
tender from the gout, has called forth very strong exclama- 
tions in the presence of the mace and seals. Some of his 
friends have been so free as to declare they have actually 
seen an oath on his lips when he presided on the woolsack, 
though it was never known to escape further. One occa- 
sion, however, was marked with language too expressive to 
pass unnoticed. 

“'The speaker, Onslow, who attends with the most scru- 
pulous regard, both in public and private, to the dignity of 
his character, was complaining, on his arrival later than 
usual at the house of commons, on some day of important 
business, that he had been stopped in Parliament Street, 
owing to the obstinacy of a carman, and was told that the 
lord chancellor had experienced a considerable delay from 
the same cause. ‘ Well,’ said the speaker, ‘did not his 
lordship show him the mace, and strike him dumb with 
terror?’ ‘No,’ it was replied, ‘he did not; but he swore, 
by God, that if he had been in his private coach, he would 
have got out and beat the damned rascal to a jelly.’ ” 

In the year 1747, Mr. Henley was returned to parliament 
for Bath, of which city he had been previously elected re- 
corder. The party he chose to join as a member of the 
house of commons, was that of the prince of Wales, at that 
time a strong and numerous body, which the nearer ap- 
proach of its chief towards the throne was certainly not 
likely to diminish. At the death of the prince, and the con- 
sequent overthrow of the brilliant hopes in which all his 
adherents had indulged, Henley was not among the venal 
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runagates who took the opportunity of deserting the sinking 
cause. He remained firm in his attachment to the Leices- 
ter-house party, and to this conduct, prejudicial as it may 
have appeared at the time to his own interests, there can be 
no doubt that he eventually owed his preferment and his 
honors ; —a proof, that, even in times when a Bubb Dod- 
dington could play the game of corruption till he shuffled 
himself into a peerage, honesty might occasionally turn out 
to be the best policy. George the Second, indeed, chose to 
feel highly displeased with all and singular the faithful 
adherents of this opposition; but fortunately these royal 
prejudices, though they may and often do (as the subjects 
of George the Fourth have reason to know) usurp tempo- 
rary sway and exercise temporary mischief, are seldom 
suffered in this country to luxuriate very long in perfect 
freedom from restraint. The resignation of the duke of 
Newcastle, in 1756, gave occasion to a very signal instance 
of this. The same cornet of horse whom sir Robert Wal- 
pole had been so anxious to muzzle, and who had rendered 
himself so obnoxious to the king by opposition to all the 
court measures respecting his darling Hanover, that his very 
name was odious to his majesty, this very man was now by 
the course of events forced upon him as his chief minister. 
After swallowing this bitter draught, it was a comparatively 
easy matter to comply with all the other prescriptions that 
followed. Accordingly Henley, who had been previously 
named both solicitor and attorney-general to the son of the 
deceased prince of Wales, was without much difficulty in- 
stalled in the place of attorney-general, then just vacated 
by the promotion of lord Mansfield to the bench. What 
embarrassment arose as to the disposal of the great seal, in 
the ensuing spring, and how sir Robert Henley succeeded 
to the custody of it, may be found briefly explained in the 
life of lord Mansfield. Some further details on the subject 
are given in the work before us. These we shall now in- 
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sert in the words of the author; and shall finish our extracts 
from his book by subjoining one paragraph, which conveys 
in a small compass a piece of information that will proba- 
bly be new to many of our readers. ‘To make the last in- 
telligible, it is necessary to premise, that sir Robert Henley 
remained a commoner till the month of March, 1760, when 
he was created baron Henley, in order that he might pre- 
side, as lord high steward, on the approaching trial of earl 
Ferrers. 

‘“‘ Lord Mansfield having been found inexorable to all the 
entreaties of the negotiators, the person fixed upon was the 
first lord commissioner, chief justice Willes. The offer, 
however, was with the title of lord keeper only, without a 
peerage or a retiring pension. This proposal he thought fit 
to decline, in hopes of more honorable and advantageous 
terms. 

“The refusal of Willes, however, did not delay the course 
of the ministerial arrangements, which drew to a close 
without even a repetition of the offer. He was a sound 
lawyer; and had filled the post of attorney-general, but he 
seems never to have taken an active part in politics, and he 
was not at this juncture thought of sufficient importance to 
receive any higher offer for his services. The duke of 
Newcastle had in the course of the arrangements pressed 
upon Mr. Pitt, as the king’s -personal request, that lord 
Hardwicke should have a seat in the cabinet. Mr. Pitt 
consented on certain conditions ; and he then urged it as a 
stipulation which had been made on the part of Leicester- 
house, that sir Robert Henley should have the seals as the 
reward of his long and faithful adherence to its politics. 
Though he was personally unacceptable both to the king 
and the Pelhams, it was not thought fit to resist this claim, 
and accordingly the vacant office was conferred upon him. 

“There is an amusing anecdote respecting this transac- 
tion current in the profession, and which the late lord Ellen- 
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borough used to relate with his characteristic humor. Im- 
mediately after Willes had refused the seals, Henley called 
upon him at his villa, and found him walking in his garden, 
highly indignant at the affront which he considered that he 
had received in an offer so inadequate to his pretensions. 
After entering into some detail of his grievances, he con- 
cluded by asking whether any man of spirit could, under 
such circumstances, have taken the seals; adding, ‘ Would 
you, Mr. Attorney, have done so?’ Henley, thus appealed 
to, gravely told him that it was too late to enter into such 
a discussion, as he was then waiting upon his lordship to 
inform him that he had actually accepted them. 

‘* Lord Waldegrave states in his memoirs, that sir Robert 
Henley obtained with his elevation the grant of a retiring 
pension and a reversion of a tellership of the exchequer. 
This, however, is a mistake: he accepted the seals upon 
the same terms only on which Willes had refused them —a 
daring step in those days, before the legislature had provi- 
ded a retiring pension as a refuge from the caprices of for- 
tune and the uncertainty of party. Whether he considered 
that his private fortune would be sufficient for his wishes in 
case he were to quit office ; or had determined in that event, 
like Pemberton,’ to return to his practice at the bar; or 
whether, as is most probable, in the hurry of ambition and 
amidst the calls of party, he thought little of the future, but 
fixed only his eyes on the splendid prize before him, it is 
now impossible to determine. On the 30th of June, 1757, 


he was sworn into the office of lord keeper of the great seal. 
“e 








Notwithstanding his elevation to the peerage, he 
still, however, continued to hold the great seal, with the 
title of lord keeper. It is a common error, and one which 
even learned members of the profession frequently fall into, 


1 Pemberton, after having been chief justice, first of the King’s Bench and 
then of the Common Pleas, upon being displaced, practised for many years at 
the bar. 
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that the designation of the person holding the great seal de- 
pends upon his rank; and that if a commoner in that situa- 
tion, he is lord keeper; if a peer, Jord chancellor. ‘This, 
however, is entirely erroneous, as the style of the officer 
depends upon the title with which the king is pleased to 
deliver to him the great seal. ‘The two officers are by act 
of parliament of precisely the same power, dignity, and sta- 
tion.’ Thus, since Henry VIIIL.’s time, sir Thomas More, 
sir Richard Rich, sir Thomas Bromley, sir Christopher 
Hatton, though all commoners, were lords chancellors : 
while on the other hand, lord Coventry and lord Guilford ; 
Goodrick, bishop of Ely; Gardiner of Winchester ; archbi- 
shop Williams, and as we see in the present instance, lord 
Henley, were lords keepers, being peers of parliament. 
However, notwithstanding the statute, there has, in fact, 
always been a tendency to consider the office of lord keeper 
as the inferior office, there being many promotions, like sir 
Thomas Audley, lord Ellesmere, lord Bacon, lord Notting- 
ham, lord Somers, lord Harcourt, and this of lord Northing- 
ton, from the office of lord keeper to that of chancellor, 
(generally also made at the time when the party was ele- 
vated to the peerage,) but not one of a lord chancellor be- 
coming lord keeper.” 

It is said, the dislike of the king had prevented the lord 
keeper from obtaining the honors of the peerage sooner, and 
would have withheld them from him altogether, but for the 
accident of earl Ferrers’s trial. The title, however, once 
obtained, very shortly merged in a higher dignity. George 
the Third succeeded to the throne the same year, and the 
seal, on being given up to the new king, according to cus- 


1 « The 5 Eliz. c. 18, for declaring the authority of the lord keeper of the 
great seal and the lord chancellor to be one, enacts and declares that the 
keeper of the great seal hath always had, and of right ought to have, like 
place, authority, preéminence, jurisdiction, execution of laws, &c.,as the lord 
chancellor of England. 
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tom, (16th January, 1761) was returned with the title of 
chancellor. Some months afterwards, lord Henley was 
created earl of Northington, in the county of Southampton, 
and viscount Henley. In the same year also he was ap- 
pointed lord lieutenant of the county of Southampton. He 
resigned the great seal to lord Camden in 1766, retaining 
the place of the president of the council, which, however, ill 
health did not permit him to retain quite a twelvemonth, a 
space of time not long enough for a very arduous course of 
service, but sufficiently so to make an excuse for his lord- 
ship’s drawing out of the public purse an additional 40007. 
a year by way of pension, for which sum he had specially 
contracted before he quitted the woolsack. He had also 
secured for himself the reversion of one of those sinecures 
which abound in the dark nooks and recesses of legal office, 
but which we confidently expect to see annihilated so soon 
as the genius of reform, having completed his mighty work 
in and about St. Stephen’s chapel, shall have time to look 
round him in the neighborhood of Chancery Lane and the 
Temple. 

Lord Northington died on the 14th of January, 1772, 
leaving behind him six, out of a family of eight children. 
His only surviving son dying at an early age without issue, 
the title became extinct. Of his five daughters, though all 
were married, the youngest only became a mother. She 
was the wife of sir Morton Eden, afterwards created lord 
Henley ; and her son, who is the present possessor of the 
title, is heir at law to lord chancellor Northington. He is 
probably better known to our readers by his former appella- 
tion, the Hon. Robert Henley Eden, as having many years 
filled the station of a master in chancery, and as the editor 
of two volumes of his ancestor’s decisions in the court of 
chancery, compiled, as he informs us, from copious manu- 
script notes found among his papers after his decease, as 
well as from the collections of sir Thomas Sewell, baron 
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Perryn, serjeant Hill, Mr. Hargrave, Mr. Coxe, and other 
eminent lawyers of the same period. Lord Henley is also 
the author of the work commonly quoted as ‘‘ Eden’s Bank- 
rupt Laws,” and was employed we believe to draw up the 
last Bankrupt Act. Of his last work, the one at present 
under our consideration, we have only to add to what we 
have already said, that it is written in a pleasing and un- 
ambitious tone, though not altogether in the style that we 
should have expected from a practised pen, had that pen 
been exercised on subjects better calculated to induce much 
study of the graces of composition. ‘The author has avoid- 
ed with tolerable success the partiality with which most 
biographers are chargeable, and which his relationship to the 
biographee might have rendered more excusable in him than 
in a stranger. If we have any thing to reproach him with 
on this score, it is with the sin of omission, rather than of 
commission. He appears anxious to tell the truth, and 
nothing but the truth, but we much doubt whether he has 
told the whole truth. We think the two passages we have 
cited from bishop Newton, and from the lives of eminent 
lawyers, justify us in entertaining this suspicion. Of lord 
Northington’s character and merits as a judge, however, it 
is fair to say, his grandson has in our judgment formed a 
very just and candid estimate, disclaiming for him any thing 
like competition with the Hales, the Holts, the Somerses, the 
Hardwickes, and the Mansfields, but at the same time, in- 
sisting upon his right to rank high among eminent judges 
of the second order. Perhaps the disadvantage of his being 
called upon to preside in the court of chancery immediately 
after lord Hardwicke, and his being superseded by lord 
Camden, may have caused his merits to be rated in his own 
time below their real value. This injustice, if it ever was 
committed, is likely to be so no longer, since the publica- 
tion of his decisions, which are now often quoted, and 
always looked upon as good authority. Only six of his de- 
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crees have been reversed upon appeal, and of these rever- 
sals one is said by lord Henley to be certainly erroneous, 
two of doubtful correctness. We cannot conclude this ac- 
count of him better than by repeating what, we are assur- 
ed, has often been said by lord Eldon, ‘‘ that he was a great 
lawyer, and very firm in delivering his opinion.” 





ART. V.—LAWS OF THE SANDWICH ISLANDS. 
[From the Hawaiian Spectator, for July, 1839.] 


Ir is already known to most of our readers, that, until quite 
recently, no printed laws have existed at the Sandwich 
islands, and that they are still few and very imperfect, and 
some of them doubtful, and others of evil tendency. It 
will, however, give sincere pleasure to all the friends of the 
Hawaiian nation, to learn, that the king and chiefs have 
recently published an acknowledgment of some of the most 
important rights of the people, and also enacted several 
laws of a more liberal character than any which have here- 
tofore existed; laws which it is believed will have a direct 
tendency to promote the best interests of the nation. 

The minds of the chiefs have been called to the subject 
by a variety of means; not the least of which is believed 
to have been the articles published in the Kuma Hawaii,’ 
written by their own subjects, and mostly by the graduates 
and undergraduates of the seminary. 

The government has often been blamed by friends as 
well as enemies, by its own subjects as well as by visiters 
from abroad, for the continuance of that oppressive system 
which has been handed down from their heathen ancestors. 


' Hawaiian Teacher, a native newspaper 




















1841.] Laws of the Sandwich Islands. 311 


But here, as well as in more enlightened lands, it has 
been far easier to discover the faults of the old system, than 
to devise a new and better one, which could be carried into 
successful execution. So strongly did the chiefs feel their 
incompetence to the task, and still so sensible were they of 
the importance of the subject, that in the year 1836, they 
wrote to their ‘ friends in the United States,” requesting 
that a civilian might be sent to them, on whom they might 
rely as a correct teacher of the science of government, in 
the same manner as religious teachers had been sent to 
teach them the truths of the gospel. 

It should here be remarked, that the missionaries, in their 
public instructions, are charged by their directors, that as 
“the kingdom of Christ is not of this world,” they are “‘ to 
abstain from all interference with the local and political 
interests of the people.” 'To these instructions the mission- 
aries have so strictly adhered, that they may perhaps be 
justly censured for having gone to the opposite extreme. 

While, therefore, the chiefs and rulers have some of them 
made very respectable improvement in their knowledge of 
the truths of the bible, and such other things as have been 
taught in the schools, they have by no means made equal 
improvement in their knowledge of the science of govern- 
ment. This fact may account for the imperfection of the 
laws as they have hitherto existed, and the still greater im- 
perfection with which they have been executed. And when 
the same fact is considered, it will not be deemed strange, 
that the laws recently enacted, when literally translated, 
show indubitable marks of their origin, though they give 
abundant evidence of a design far more honorable than the 
plan with which the design is executed. The design itself, 
however, affords encouragement that there will be greater 
improvement hereafter. 

The laws of which we speak bear date of June 7th, 1839, 
and are printed in a pamphlet of duodecimo form, contain- 
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ing twenty-four pages. They were written by a graduate 
of the seminary, at the direction of the king, but without 
any definite instructions as to what he should write. He, 
in the first instance, wrote about one third of the present 
quantity of matter, and that was read to the king and seve- 
ral of the chiefs, who met and spent two or three hours a 
day for five days in succession, in the discussion of the 
laws, and the various subjects of which they treated. In 
some particulars the laws were pronounced defective, in 
others erroneous, and the writer was directed to rewrite 
them, and conform them to the views that had been ex- 
pressed. ‘This was done, and they were thus considerably 
enlarged, and then passed a second reading at a meeting of 
the king and all the important chiefs of the islands. 

At this reading a longer time was spent than at the first. 
They were still pronounced defective, and further additions 
and corrections were made in the same manner and by the 
same person as before. ‘They then passed their third and 
last reading, after which the king inquired of the chiefs if 
they approved, and on their saying, yes, he replied, “‘ I also 
approve,” and then rose, and in their presence suffixed his 
name. 

Having given some account of the origin of these laws, 
we will now proceed to acquaint our readers with some 
particulars of their character. The introduction we will 
give entire. 

** God hath made of one blood all nations of men, to dwell 
on the face of the earth in unity and blessedness. God has 
also bestowed certain rights alike on all men, and all chiefs 
and all people, of all lands. 

““'These are some of the rights which he has given alike 
to every man and every chief, namely, life, limb, liberty, 
the labor of his hands, and productions of his mind. 

‘*God has also established governments and rule for the 
purposes of peace ; but in making laws for a nation, it is by 
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no means proper to enact laws for the protection of rulers 
only, without also providing protection for their subjects ; 
neither is it proper to enact laws to enrich the chiefs only, 
without regard to the enriching of their subjects also; and 
hereafter, there shall by no means be any law enacted, 
which is inconsistent with what is above expressed, neither 
shall any tax be assessed, nor any service or labor required 
of any man, in a manner at variance with the above senti- 
ments. 

‘“'These sentiments are hereby proclaimed, for the purpose 
of protecting alike both the people and the chiefs of all these 
islands, that no chief may be able to oppress any subject, 
but that chiefs and people may enjoy the same protection 
under one and the same law. 

** Protection is hereby secured to the persons of all the 
people, together with their lands, their building lots, and all 
their property, and nothing whatever shall be taken from 
any individual, except by express provision of the laws. 
Whatever chief shall perseveringly act in violation of this 
constitution, shall no longer remain a chief of the Sandwich 
islands; and the same shall be true of the governors, ofli- 
cers, and all land agents.” 

The above sentiments were not all original with the wri- 
ter of the laws mentioned above. But the whole of the re- 
mainder is purely the production of his own mind, with 
only such aid as he received in the discussion aforemen- 
tioned. At one of the meetings of the chiefs, the writer 
proposed that the last clause, which assigns the penalty for 
the violations of the constitution, should be stricken out. 
To this the chiefs objected ; and it was therefore retained, 
with their unanimous approbation. 

The laws are divided into thirteen sections, and close 
with eight minor divisions, partly by way of explanation, 
and partly by way of recommendation. 

Sec. Ist regulates the poll tax, which continues to be 
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nearly the same as heretofore, namely, one dollar annually 
for each healthy man, half a dollar for a woman, one fourth 
of a dollar for a boy over fourteen years of age, and one 
eighth of a dollar for a girl of the same age. This tax may 
be paid in money or in any available property, at the mar- 
ket price. It is to be doubled if not paid within three 
months from the time specified. 

Sec. 2d regulates the rent of lands. A farm of the largest 
is to pay ten dollars annually. A farm of the second class 
is to pay seven dollars and a half, and one of the smallest 
class, five dollars. ‘This rent is expected to be paid princi- 
pally in live hogs at three cents per pound, but may be paid 
in any available property. ‘The non-payment of rent is 
punishable by the forfeiture of the farm. 

Sec. 3d removes most of the former prohibitions on the 
fisheries, particularly those within the coral reefs which line 
the shores. In the shallow water within those reefs, some 
of the prohibitions remain. This section also restores to 
the proper persons al] remnants of farms, and all privileges 
connected with them, which have been taken away during 
former years. 

Sec. 4th defines the fishing-grounds and the species of fish 
on which restrictions still remain. ‘These restrictions are, 
to a considerable extent, of the protective kind, and are as 
important for the fishermen as for the chiefs, inasmuch as 
there are several kinds of fish which would not flourish, and 
perhaps would be driven from the shores by an irregular 
and unlimited manner of fishing. ‘There are also several 
kinds of fish which are pretty uniformly found in large 
shoals, and could not be taken extensively except by large 
companies of fishermen. The law regulates the manner of 
taking and dividing such fish. 

Sec. 5th specifies the amount of labor which the king and 
landholders are permitted to require of the people. The 
king may require three days per month, and the landhold- 
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ers three days more. Should more than this be required of 
any individual, on giving evidence thereof, he is to be freed 
from labor for the king or landholder requiring it, for the 
ensuing six months. Sickness, and attendance on sick re- 
latives, are to be taken in excuse for nonattendance on the 
laboring days. Absence without excuse is punishable by a 
fine of half adollar. If previous notice of absence is given, 
one fourth of a dollar shall be accepted for a day’s labor. 
But any and every individual may be freed from all labor 
for the chiefs by paying nine dollars annually; and, if not 
a landholder, by paying four and a half dollars annually. 

Sec. 6th is somewhat miscellaneous. It secures to the 
landholders the permanent possession of their lands, while 
they continue to pay the rent. It prescribes the conditions 
on which men may leave their lands, namely, by putting 
them in as good condition as when they found them. It 
takes from all landlords the power of taxing their tenants, 
except for labor, as mentioned in section 5th. It offers land 
to all persons who desire but do not now possess it, and all 
persons who take new lands are freed from the payment of 
rent, and also from labor for the chiefs during the first three 
years. All parents having four children living with them, 
are freed from all labor for the chiefs, and all parents hav- 
ing five or more children living with them, are freed not 
only from labor but from all taxations whatsoever. 

Sections 7th, 8th, 9th, and 10th, contain little else but 
explanations and advice, or requirements without penalties. 
The various officers are required to read the laws publicly 
on the working days. ‘They are also forbidden to take the 
men to a distance to perform labor. ‘They are forbidden to 
encourage idle persons about them, are advised to cultivate 
cotton, and are ordered to cease every requirement of the 
people not specified by law. Females are advised to attend 
to their business in the house, teach their children, or send 
them to school, etc. ‘The parents are also advised to con- 
tribute to the support of teachers for their children. 
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Sec. 11th forbids the governors to enact new laws with- 
out the consent of the government generally. The first 
breach of these laws, whether by governors or under offi- 
cers, is to be punished by the forfeiture of one third of the 
lands owned by the officer; second breach, two thirds; 
third breach, the whole. Any person proposing any new 
item of policy for the nation, which shall be approved by 
the government, shall thereby be entitled to a seat in the 
councils of the chiefs, and also toa tenth part of govern- 
ment property on the lands possessed by him. Every new 
and valuable invention, and every new kind of valuable 
labor is to be rewarded by freeing the individual from all 
taxation, and he is also to receive a present of ten dollars, 
and some other special privileges are allowed. 

Sec. 12th regulates the descent of property. All personal 
estate descends to heirs. Land also descends to heirs when 
held in small portions. But those individuals who possess 
three or more divisions of land can bequeath only two 
thirds to heirs, and the other third reverts to the king. 

Sec. 13th directs that all those lands which are artificially 
irrigated, shall be allowed a division of water proportioned 
according to the taxation. 

The first of the eight minor divisions provides, that the 
taxes and rent for the first year after these laws go into ex- 
ecution, shall be only half the amount specified in the first 
section. ‘The second division repeats some part of section 
first, and mentions that these laws are to continue in force 
until repealed. 

The third division advises the chiefs to study well the 
duties of their office, and use their utmost endeavors to in- 
troduce a new state of things. 

The fourth division presents similar advice to the land 
agents and under officers. The fifth division refers to the 
new officers, whose duty it is to see that these laws are 
carried into effect, and decide cases in which they are 
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broken. They are also to assist the land agents, and are 
to superintend the taking of the census of the islands. 

The sixth division allows the owner of each division of 
lands to select one kind of wood on that portion of the 
mountain connected with his land, which wood he may 
claim as private property. It also claims for the govern- 
ment two thirds of all the sandal wood. Whoever cuts it, 
has one third for himself and delivers the other two thirds 
to government. All large timber suitable for sawing into 
boards is also prohibited from being cut, except for sawing 
into boards and for canoes; and whoever kindles a fire on 
the mountain, which spreads and does damage, is liable to 
be put to hard labor for two and a half years. 

The seventh division states, that the laws shall be put in 
execution in six months from the time of their promulga- 
tion, and provides that the new officers shall receive regular 
salaries, which shall be agreed upon at the time of their 
appointment. 

The eighth division requires an annual meeting of the 
chiefs in the month of April, to enact laws and transact the 
business of the kingdom. 

The above epitome will probably give our readers a 
better idea of the laws than could be gained from a mere 
translation, which would also occupy more room than can 
be spared in this work. 


ART. V.—SPECIAL LEGISLATION. 


‘**Man calls himself a rational animal, and thus it is he is gov- 
erned. ‘To govern a camel, the Arabs put a hook into his nose ; 
to govern a man, you sound a cant word in his ear: church, lib- 
erty, equity, jury: and with this the animal with the two legs is 
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led or drawn as you please.” Bentham’s Rationale of Judicial 
Evidence, iv. 349. 


Whoever has paid attention to that part of the great politi- 
cal contest of the last ten years, which has been carried on 
in the State of Massachusetts, will recognise in the phrase 
at the head of this article, a cant term employed by one of 
the contending parties, and sounded pretty loudly in the 
ears of those whom the leaders of that party desired to gov- 
ern. How many of the animals with the two legs, as Ben- 
tham calls those to whom the compliment of a cant phrase 
is addressed, have been led or drawn as these leaders pleas- 
ed, it is not our present purpose to inquire. As with cant 
in general, the cant of “special legislation”? does not of 
itself afford any very definite notion of what is meant by it, 
though the purpose for which it was sounded is plain 
enough. After having been sounded some years, without 
much if any meaning having been attached to it by any 
body, it seems at length to have been expanded into the 
following paragraph of the inaugural address of the late 
governor Morton, which may probably be considered as an 
authentic expositicn of what is supposed to be meant by 
** special legislation.” 


** A recurrence to our legislative history will show how small a 
proportion of our labor is given to the public, and how much to 
individuals. Of the nine hundred acts which were passed in 
the last four years, seven hundred fall under the denomination of 
‘special laws,’ while not over two hundred were general laws. 
And, as might naturally be expected, a still greater proportion of 
the resolves are of a private nature. There are undoubtedly 
cases involving private interests, which deserve and should receive 
the attention and the action of the legislature. But surely it 
should not be our principal employment to enact ‘ special statutes.’ 
It also appears, that some of the private acts are passed for the 
purpose of exempting particular cases from the operation of gene- 
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ral laws. I need not suggest, that such legislation is fraught with 
danger. This body is not favorably constituted for the investiga- 
tion of private claims, and is liable to be misled by the representa- 
tions and importunities of individuals complaining of the unjust 
and severe application of general rules. In ‘a government of 
laws,’ the laws themselves should be general and just, and should 
be allowed to have a free and equable course, uninterrupted by 
the interference of any department of government.” 


It is implied in this extract, that the “ principal employ- 
ment’’ of the four legislative bodies anterior to that which 
governor Morton was then addressing, had been the enact- 
ment of ‘‘special statutes ;’—simply on the ground, that 
seven out of nine of the statutes enacted were special. It 
is astonishing, that a gentleman of the legislative experi- 
ence of governor Morton should make such a statement. 
He must have known, that the seven hundred special acts 
required but very little time for their enactment, unless, in 
some particular instance, a general principle happened to be 
involved ; and that in all probability the time spent in legis- 
lation would not have been much increased by the enact- 
ment of twice asmany. ‘The governor admits, that there 
are cases involving private interests, which ought to receive 
the attention and action of the legislative power. These 
cases, then, are not those which are so obnoxious under the 
name of special legislation. Some of the private acts, too, 
he says, were passed for the purpose of exempting particu- 
lar cases from the operation of general laws; and legislation 
of this kind, he thinks, is fraught with danger, because the 
legislature is not favorably constituted for the investigation 
of private claims, and is liable to be misled by the repre- 
sentations and importunities of individuals. These, then, 
seem to be the cases in which special legislation is inadmis- 
sible, and in which the general laws ought to be suffered to 
prevail, however unjust and unequal they may be. But, 
after all, the real difficulty in all cases of private legislation 
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lies in the jealousy, which true patriots always entertain, 
lest some one should by some means or other obtain privi- 
leges or advantages which are beyond their reach; and, it 
is because those advantages which are supposed to be 
conferred by special legislation lie on the surface, and are 
readily seen, that special legislation has been strenuously 
attacked; while those unequal advantages, which result 
from general laws, and can only be remedied by special 
legislation, are wholly overlooked. We propose to say a 
few words on this subject, and to endeavor to show that it 
is not the particular form of legislation which is responsible 
for the supposed wrong of conferring unequal advantages 
or privileges; inasmuch as the same effect may be and un- 
doubtedly often is produced by the operation of general 
laws. 

It is undeniable, certainly, that a peculiar or exclusive 
privilege may be conferred more directly upon an individual, 
by a particular law in his favor, than by any general law; 
and that legislation of this description is consequently liable 
to abuse, where those, who are entrusted with the legisla- 
tive power, are either ignorant, careless, or corrupt. Every 
one will admit, that it is the duty, and, indeed, the princi- 
pal object, of government, to promote in the highest degree 
the welfare of the whole people, (which is nothing more nor 
less than the aggregate of the material well-being of each in- 
dividual member of the community), so far as that welfare 
can be promoted by the sovereign power of the government, 
exerted in the way of legislation. But, it is said, that the 
welfare of the whole must be promoted through the medium 
of general laws, which, because they are general and apply 
as much to one as to another, are therefore supposed to 
operate equally upon the whole. The force of this argu- 
ment lies in the supposition, that general laws do in fact 
operate equally ; which, if true at all, must be admitted 
with great limitations and restrictions. If the condition 
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and situation, and the thousand circumstances which diver- 
sify and individualize human character and pursuits, were 
the same in all, then, there could be no doubt, that a gene- 
ral law would operate equally upon all; but, in the infinite 
variety of interests, local situations, intelligence and wealth, 
which distinguish individuals from one another, it is en- 
tirely impossible that human wisdom should devise a law 
of such perfection, as to operate equally and alike upon all. 
If this diversity of condition and circumstances be admitted, 
and it cannot be denied, it seems to us, that one of two 
things is necessary to be done by the legislative power, in 
order to give equal rights, privileges, and advantages to the 
citizens ; either to make the laws general and immutable, 
but perfect, so that their very generality shall operate to the 
equal advantage of those who in all else are and must re- 
main unequal; which perfection is altogether impossible ; 
or to make the laws as varied and diversified as are the 
circumstances and conditions of men, or, which comes to 
the same thing, and is indeed the only practicable mode of 
effecting it, to admit of special and particular legislation in 
special and particular cases. How absurd and ridiculous, 
indeed, would it be, for the legislature of Massachusetts to 
refuse toconsult and promote the welfare of the excellent 
people of the island of Nantucket, unless it could be done 
by means of general laws, operating alike in all parts of the 
state? But such a refusal would be worse than absurd and 
ridiculous ; it would amount to a virtual exclusion of those 
worthy citizens from the advantages of government. ‘The 
true principle is, that, where the general law does not ope- 
rate to promote the welfare of an individual, by reason of 
his peculiar situation or condition, in common with that of 
his fellow-citizens, his case ought to be provided for by such 
special legislation as is consistent with the welfare of every 
other citizen and of the whole; and this principle admits of 
a practical and safe application, wherever the legislative 
VOL, XXV.—NO. L. 21 
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body is composed of competent, faithful, and honest men. 
But, where the members of the legislature are incompetent, 
unfaithful or dishonest, they are most certainly as unsafe per- 
sons to be entrusted with general as with special legislation. 

Many reasons are assigned for this horror of special legis- 
lation; but, we fear, that the real reason is one, which lies 
deeper than any fancied practical abuses; and which re- 
sults from an imperfect and mistaken view of the nature of 
our government. Many, probably most persons take it for 
granted, or seem to consider, that our government, though 
constituted by ourselves, is yet something out of us, — 
something independent of our control,— something which 
we have the power to form and set in motion, and which is 
then to run on and do its work, without much, if any, aid 
or cooperation on our part, —and in reference to which, 
our duty is accomplished, when the machine is once under 
way. But this is all a mistake. Ours is not, strictly speak- 
ing, a government; it is merely an agreed form, through 
and by means of which, we live ‘and act, as members of 
the same social community; in which we are continually 
called to exercise what may be called the social will, pre- 
cisely as in our character of individuals, we cannot avoid 
the constant exercise of our individual wills; and we are 
as much responsible for the exercise of the social will, or, 
in other words, for the performance of the duty of self-gov- 
ernment, in our character of members of society, as we are 
for the exercise of our individual will, in the government of 
ourselves as individuals. We can do no more, at present, 
than allude to this subject; but we feel persuaded, that if 
every citizen could be made to realize the duty, the impor- 
tance, and the responsibility of self-government, there would 
be ability, faithfulness, and honesty, combined with unceas- 
ing watchfulness, in our legislative councils; and we should 
hear very little of the danger of private or special legis- 
lation. 
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ART. Vi.— BIOGRAPHICAL SKETCHES OF JAMES WARREN, 
JEDEDIAH FOSTER, AND NATHANIEL PEASELEE SAR- 
GEANT. 


As we approach the period, in these sketches, when we 
must refer to men who were known and are remembered 
by living witnesses, it becomes even more difficult to do 
justice to the subject, than in the case of those whose per- 
sonal histories had been much more nearly forgotten in the 
lapse of time; for, while more is known of the one than 
of the other, years have not altogether obliterated events or 
impressions with which the memory of most of the leading 
men of the last half century is associated in our political, to 
say nothing of our legal, history. The most, therefore, that 
can be promised, is but a detail of chronological events, 
which may hereafter serve as a guide to the inquirer into 
the judicial history of the commonwealth. 


Although he never acted as judge of the superior court, 
and, as is believed, declined the appointment, it does not 
seem proper altogether to omit, in this connexion, the name 
of James Warren, who was appointed to that place in 1776. 

He was a native of Plymouth, and a descendant in regu- 
lar line from Richard Warren, one of the noble little pilgrim 
band who came over in the Mayflower. He was born in 
1726, and was graduated at Cambridge in 1745. 

His taste did not lead him to the pursuit of either of the 
learned professions, and he became a merchant of eminence 
and wealth. At a comparatively early period in life, he 
was appointed sheriff of the county of Plymouth, which 
office he held until the revolution, although through all the 
struggles preliminary to that contest, he took a decided 
stand, as he did during the revolution, on the side of the 
colonies. As early as 1766, he was chosen a member of 

21* 
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the general court; and, among other measures which were 
deemed of great importance at the time, he is said to have 
originated the scheme of establishing committees of corres- 
pondence in the various towns in the province, whereby, 
perhaps, more than by any other means, the spirit of union 
and resistance to the mother country was kept alive and 
active. 

In 1770, he was elected speaker of the house of represen- 
tatives, in the place of Mr. Hancock, who had been nega- 
tived by the governor. 

In 1775, he was a member of the provincial congress ; 
and, upon the death of Gen. Joseph Warren, was chosen 
president of that body. 

He held also the office of paymaster of the American 
army, while it lay at Cambridge ; in which office he enjoy- 
ed the confidence of the public, and the friendship and es- 
teem of general Washington. 

Upon the assembling of a new house of representatives, 
in July, 1775, pursuant to the recommendation of the con- 
tinental and provincial congresses, he was elected speaker 
of the house at its first organization. 

The following year, he was appointed a judge of the 
supreme court, which office he declined; and when, in 
1780, he was elected lieutenant governor of the common- 
wealth, he also declined that place, and retired to private 
life. He, however, had, in the mean time, acted as a mem- 
ber of the navy board, the duties of which were both ardu- 
ous and responsible, having derived his appointment from 
the continental congress. 

After the war, he lived for some time at Milton, occupy- 
ing the seat which had belonged to governor Hutchinson; 
but afterwards removed to his native place, where he died 
at the ripe age of 82, in 1808. 

He was scarcely less indebted for his fame to his wife, 
than to his own well-earned honors. She was the distin- 
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guished historian of the American revolution, and in every 
way worthy of being allied to the eminent and eloquent 
James Otis, whose sister she was. She survived her hus- 
band, and died at the age of 87, in the year 1814. 


JepEDIAH Foster was appointed a judge of the superior 
court, March 20, 1776. He was a native of Andover, and 
was born in 1726. He was graduated at Cambridge in 
1744, but did not pursue the study of any profession. He 
established himself in mercantile life in Brookfield, where 
he married a daughter of the distinguished general Dwight, 
who held an important command in the Louisburg expedi- 
tion in 1745, and was also many years a judge of the court 
of common pleas in the counties of Hampshire and Berk- 
shire. 

He held several military commissions, among which was 
that of major of a regiment in the “ French war” in 1751. 
Upon the organization of the Massachusetts troops, at the 
commencement of the revolution, he was appointed a colo- 
nel of one of the regiments. In 1775, he was appointed a 
judge of the court of common pleas for the county of Wor- 
cester, and, at the same time, judge of probate for the same 
county, but held the oflices only about a year, when he was 
promoted to a seat upon the bench of the superior court. 

Judge Foster was early distinguished as a friend of pop- 
ular rights, and became a prominent leader in the events in 
Massachusetts preceding and during the revolution. 

His election to the council under the charter, in 1774, 
was negatived by governor Gage, but he was elected to 
represent Brookfield in the first and second continental 
congresses, and in that relation filled some of the most im- 
portant places within their appointment. He acted asa 
member of many of the leading committees of those bodies, 
was one of those who were entrusted with the duty of coun- 
tersigning the bills issued as money by the congress, and in 
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company with Walter Spooner and James Sullivan, he vis- 
ited the fortresses at Ticonderoga and Crown Point in 1775, 
to inquire into the expediency and feasibility of maintaining 
them by the American troops. This commission was crea- 
ted by the Massachusetts congress, and the report made by 
the commissioners to that body, in June of that year, evinc- 
ed the faithfulness and ability with which they executed 
the trust committed to them. 

In the following October, he received his commission as 
judge of the court of common pleas, and in September, 1776, 
was made a judge of the superior court. ‘These appoint- 
ments withdrew him, somewhat, from the arena of military 
and political life, but he was a leading member of the con- 
vention which met for forming a constitution for the state 
in March, 1779, and was one of the committee raised by 
that body for drafting the proposed constitution. 

He held the office of judge of the superior court until his 
death, in October, 1779. 

Although not educated as a lawyer, judge Foster seems 
to have commended himself to public favor and confidence 
in his judicial character. He possessed a great share of 
that experience which is derived from an active and diver- 
sified life, which, added to naturally strong powers of mind 
and a good education, fitted him for the various important 
offices which he was called to fill. 

He left two sons, one of whom, Theodore, settled in Pro- 
vidence, and at one time represented Rhode Island in the 
United States senate. ‘The other, Dwight, settled at Brook- 
field, and, at different periods, held the offices of sheriff of 
the county, representative in congress, judge of the court of 
common pleas, and a member of the senate of the United 
States. 


NATHANIEL PeasELEE SARGEANT was long distinguished as 
a lawyer and a judge; but, like most of that profession, 














1841.] Nathaniel Peaselee Sargeant. 327 


few memorials remain of his public or private life. The 
most laborious and faithful services of the ablest lawyer 
may be appreciated by his client or the counsel opposed to 
him, and the most brilliant forensic effort of a cultivated and 
powerful mind may be listened to with delight by the few 
who may witness it, yet the sphere of a lawyer’s fame is 
almost necessarily circumscribed, and the memory of his 
intellectual efforts ordinarily fades away with the few who 
personally know and appreciate his character. Immortality 
seems to have but little affinity with a lawyer’s profession 
or his individual fame. 

The case of judge Sargeant is by no means a solitary 
one, where the history of a most useful life may be told in 
a single paragraph. 

He was born in Methuen in 1731, and was the son of the 
Rev. Christopher Sargeant. His mother’s family name was 
Peaselee. 

He was graduated at Cambridge in 1750, and commenc- 
ed his profession as a lawyer in Haverhill. At the bar he 
was distinguished for his integrity, sound learning, and la- 
borious research, far more than for eloquence or power as 
an advocate. 

He does not seem to have taken a prominent part in poli- 
tics, though he was a decided opposer of the aggressions of 
the mother country, and held a pretty conspicuous place in 
the provincial congresses of 1774 and 1775, of which he 
was a member. 

At the organization of the courts in 1775, he was ap- 
pointed a judge of the superior court, but declined then to 
accept the office. However, when, in the following year, 
1776, he was again appointed to the place, he accepted it, 
and retained the office until he was made chief justice of 
the court, in 1790, upon judge Cushing’s being transferred 
to the bench of the United States court. He held the place 
of chief justice for a short time only, as he died in October, 
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1791, at Haverhill, at the age of sixty years. His charac- 
ter as a judge was that of an able, faithful, and impartial 
magistrate, and the few specimens that remain of his legal 
opinions indicate the possession of a good share of legal 
knowledge, as well as of sound judgment and just dis- 
crimination. E. W. 


ART. VII.— REMEDY ON COVENANTS IN THE REALTY. 


[We lately received a letter from one of our correspondents, containing the 
following statement and request : 

**} find that judge Green, in 2 Randolph’s Reports, 141, says, that chief 
justice Parsons was mistaken in 3 Mass. Rep. 545, and the ‘ Virginian’ seems 
disposed to brag a little over the ‘ Yankee.’ I suppose that judge Green must 
be right, yet you know that sometimes mistakes happen even south of ‘ Mason 
and Dixon.’ You will do me a great kindness to inform me of the truth.”’ 

Not feeling quite sure of our ability to inform our correspondent of the 
truth in the premises, we handed his letter to a learned friend, who shortly 
afterwards returned it with the following characteristic note. 

‘** A negro, who wore a watch, but could not tell the time of day by it, on 
being asked what was the hour, pulled out his timepiece, and, thrusting it 
into the inquirer’s face, said, ‘See for yousef, and not trouble gemmen.’— 
See 10 American Jurist, 117; Williams’s Hobart, 46, note to Pincombe v. 
Rudge.” 

Having ourselves forgotten the existence in our journal of any article on 
the subject referred to, it is to be presumed that some of our readers may be 
equally oblivious; and we have therefore concluded to republish it for the 
benefit of our readers in general, and for the satisfaction of our correspondent 
in particular. | 


Questions. 1. Whether there is now in England any per- 
sonal remedy on real covenants of warranty touching the 
Sreehold, where the freehold is ousted by title paramount ? 

2. What is now the rule of damages in England upon 


covenants for quiet enjoyment ? 


As to the first question, it was held in Pincombe v. Rudge, 
Hobart’s R. 3, by all the judges in the exchequer chamber, 
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(where the question was, whether upon a clause of war- 
ranty real, annexed to a freehold, an action of covenant to 
recover damages would lie,) as follows : — “‘ That this ac- 
tion of covenant will lie, because that though the warranty 
be annexed to a freehold, yet the breach and impeaching 
was not (in that case) of a freehold, but of a chattel, that 
is, of a lease for years, for which there could neither be 
voucher, rebutter, nor warrantia charta ; so that though 
there had been a judgment of a warrantia charte in this 
case, yet neither upon entry nor upon recovery in ejectione 
firme upon this lease, there could be neither voucher, nor 
rebutter, nor value upon the warrantia charte ; and there- 
fore a real warranty is a covenant real, when the freehold 
is brought in question. But when a lease is in question, or 
any other loss that doth not draw away the freehold, it 
may be used as a personal covenant, whereupon damages 
may be recovered, so it is both a real and personal covenant 
to several ends and respects.”’ 

It will be perceived, that the breach in this case was 
merely of an antecedent lease for years created by the war- 
rantor, under which the lessee entered, and therefore the 
tenant was not ousted of the freehold [for life] which was 
granted to him, and to which the warranty was annexed. 
And the opinion of the court turned on this point. But it 
may be inferred, that if the whole freehold had been gone 
by a superior title, that then the covenant would have been 
held a real covenant by the court, upon which he could not 
have had a personal remedy. But chief justice Parsons, in 
Gore v. Brazier, 3 Mass. R. 523, 545, held that a personal 
action would have lain in England upon a covenant of 
warranty annexed to a fee, and where the ouster was of the 
freehold by title paramount. And he cited 1 Brownl. 21; 2 
Brownl. 164, 165, as in point. The case cited, I suppose, 
is Waters v. Dean, &c., of Norwich, 1 Brownl. 21; S. C. 2 
Brownl. 158, &c. But there the plaintiff sued on a cove- 
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nant to save harmless, &c., during the term, which was for 
life, and the breach assigned was a disturbance by an ante- 
cedent lease to one T’. for years. So that the case was not 
different from that in Hobart, the freehold not being brought 
in question. It is true, that lord Coke, who was chief jus- 
tice, in giving his opinion, said, among other things, “ that 
covenant in law extends to lawful evictions, and to estates 
in being, and not where an estate is determined.” ‘So 
also he supposed to express real covenants, which extend 
to freehold or inheritance, as warrant and defend, upon 
which a man cannot have an action if he be not ousted by 
one which hath title.’ This last sentence is that upon 
which chief justice Parsons seems to have relied; but it is 
manifest that lord Coke was referring to the difference be- 
tween a covenant in law and an express covenant, and not 
to the cases in which covenant would lie on a warranty. 
According to the case of Pincombe v. Rudge (Hob. 3), there 
is no doubt that covenant would lie, if the ouster by title 
paramount was not of the freehold, but for a term of years 
only. For is it to be presumed that lord Coke had any no- 
tion in his mind, that, if the ouster was in fee, covenant 
would lie on a warranty? And the covenant in the case 
before the court was not a warranty, but a covenant to 
save harmless and acquit; in short, equivalent to a cove- 
nant for quiet enjoyment. Besides, the case in Brownlow 
was decided in 10 Jac. 1; and that of Pincombe v. Rudge 
was finally decided in the exchequer chamber by all the 
judges, in 11] Jac. 1. And, therefore, if there be any dis- 
crepancy between them, the principle established by all the 
judges in the last case is the true one. And it seems to me 
that there is a necessary implication in this last case against 
the doctrine of chief justice Parsons. At all events, the 
authority he relies on, does not support his dictum. 
Pincombe v. Rudge is also reported in Noy, 131, and 
Yelverton, 139. S. 
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ART. VIII.—NEW COMMENTARIES ON THE LAWS OF 
ENGLAND. 


The Rights of Persons, according to the text of Blackstone, 
incorporating the alterations down to the present time. By 
James Stewart, of Lincoln’s Inn, Esq., Barrister at Law. 
M. P. London, 1839. 1 vol. 8vo. 

The Principles of the Law of Real and Personal Property, 
being the second book of Blackstone's Commentaries ; in- 
corporating the alterations down to the present time. 
Second edition, revised and greatly enlarged. By James 
Srewart, of Lincoln’s Inn, Barrister at Law. London, 
1841. 1 vol. 8vo. 

New Commentaries on the Laws of England, (partly found- 
ed on Blackstone.) By Henry Joun Srernen, Sergeant 
at Law, author of the Treatise on Pleading, &c. First 


American edition. Vol. I. New York: Halstead & Voor- 
hies, 1841. S8vo. 


A CHRONOLOGICAL account, combined with a full and accu- 
rate criticism, of the several editions of Blackstone’s Com- 
mentaries, would not only constitute a history of the law 
itself but also of its state and culture as a science, in Eng- 
land, since the first publication of that most popular and 
successful of legal works. When the Commentaries first 
appeared, they were deemed altogether too elegant to be 
made the basis of a professional education, and were sub- 
jected to criticism only for their supposed political character 
and tendency. After some time, however, they began to be 
more used like other law books, for the law they contained, 
and then they began to be edited, as other jaw books were, 
with copious notes and references. The first, we believe, 
who published Blackstone, with notes, was sergeant Wil- 
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liams, the learned editor of Sanders’s Reports. As new 
editions became needed, from time to time, new editors ap- 
peared ; until, at last, their accumulated labors amounted 
to a most cumbrous and unwieldy mass. Within a few 
years, a new fashion has been adopted, specimens of which 
are before us, in the works mentioned above. The general 
plan now seems to be, to adapt the text of Blackstone, un- 
encumbered with notes, to the wants of modern times. Of 
the several works, which have been published on this plan, 
we have seen only those of Messrs. Stewart and Stephen, 
neither of which has yet been completed. Both these works, 
we should judge from a short examination, are well execu- 
ted, though in a different manner. Mr. Stephen’s first vol- 
ume contains the first and second books of Blackstone, and 
his second will contain the residue ; so that the Commenta- 
ries, in his hands, will be cut down about one half. Mr. 
Stewart’s works, which are independent of each other, on 
the contrary, will somewhat exceed the Commentaries in 
bulk; each of the volumes above indicated being a few 
pages larger than the corresponding volumes of Blackstone. 
This difference of size results from the different mode adopt- 
ed by the respective authors. Mr. Stewart alters the text 
of Blackstone, and also makes additions to it, to indicate 
the changes that have taken place since his time; while 
Mr. Stephen cuts out the obsolete parts altogether, and con- 
tents himself with merely adding the new matter. The 
work of the former is a compound of Blackstone and Stew- 
art;' that of the latter is a restoration of the Commentaries, 


1 One of the earliest law books of any pretensions, published in this coun- 
try, was a Digest of the Laws of Massachusetts, in four volumes, by William 
Charles White; in which extracts from the elegant pages of Blackstone were 
somewhat unceremoniously and incongruously mixed up with statutes and 
reported cases. The only criticism we recollect ever to have heard of this 
work was, that it was made up of here a little Black-stone and there a little 
White. 
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or a rewriting of them, as the author himself would have 
done, had he belonged to the present age. In Mr. Stephen’s 
work, the portions of Blackstone retained are included in 
brackets. In that of Mr. Stewart this has not been done. 
It, consequently, frequently happens in the latter, that a 
sentence, which we recognise as Blackstonian, is followed 
by language which could not have been written by the 
commentator. Take the following as an example. The 
words in brackets are Mr. Stewart’s; the residue of the 
sentence is slightly altered from Blackstone. 


*¢ All such donations are, indeed, now out of use; for, since the 
statute of guia emplores, 18 Edw. I., none but the king can give 
lands to be holden by spiritual tenure. So that I only mention 
Ffrankalmoign, and tenure by divine service, because the former 
is excepted by name in the statute of Charles II., and the latter is 
not affected by it, and therefore they subsist in many instances at 
this day. [It may further be observed, that the Real Property 
Commissioners do not propose to make any alterations either in 
tenure in frankalmoign, or in tenure by divine service.] Which 
is all that shall be remarked concerning them ; herewith conclud- 
ing our observations on the nature of tenures.” 


In Mr. Stephen’s work, the portion of Blackstone which 
is retained is carefully distinguished from the residue, by 
being enclosed in brackets. Mr. Stephen has been long 
favorably known to lawyers, and especially students at law 
in this country, by his beautiful work on pleading; of 
which it is not too much to say, that it is one of the most 
scientific, elegant, and exhausting treatises ever written on 
any branch of the English law; and well entitles its author 
to be called to the high and honorable function of being the 
restorer of Blackstone. 

Our readers are probably aware, that the law of descent 
has been somewhat altered and amended since Blackstone 
wrote, by the act of 3 and 4 of William IV., chap. 106, 
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which went into operation on the first of January, 1834. 
The changes introduced by this act are pointed out and ex- 
plained by both these writers, but most fully and minutely 
by Mr. Stewart; whose table of descents is adapted for 
tracing descents or deaths as well before as since the statute. 
Fully believing, as we do, in the utility of these publica- 
tions, and awarding to both authors due praise for the man- 
ner in which they have executed their task, we are con- 
strained (somewhat perhaps by our partiality for a favorite 
writer, but not less) by the superior neatness of his style, 
as well as by his greater conciseness, to declare our prefer- 
ence for the work of Mr. Stephen; which, besides, we can- 
not help thinking is better suited for republication in this 
country than the larger work of Mr. Stewart. We are not 
quite willing to recommend the American law student to 
dispense with the reading of Blackstone, in the original ; 
but we are prepared to say, that in our opinion, the second 
perusal of the Commentaries (for we consider a second, at 
least, as indispensable), should hereafter be made in the 
work of Mr. Stephen. 

Mr. Stewart does not depart materially from the general 
plan and arrangement of Blackstone. Indeed, the only trans- 
position, of which we are aware, is in the second volume, 
on the law of property, in which the “ subject of uses and 
trusts is treated of in a separate and early chapter, instead 
of leaving it to be introduced incidentally in the chapter on 
alienation by deed.” Mr. Stephen, on the contrary, has 
adopted a plan of his own, which, so far as we know, is 
entirely new ; the nature of which, and the grounds upon 
which it rests, are so well explained in the author’s preface, 
that they deserve to be stated at length. 


** But it is in that which regards the general arrangement, that 


the strongest claim of the present work to originality will be found. 


The order adopted by Blackstone is, in all its principal lineaments, 
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derived from the Analysis of Hale ; but though rendered venera- 
ble by the combined authority of names like these, I have not felt 
myself able to accede to it, without alteration. The main division, 
indeed, by which the body of municipal law is severed into Rights 
and Wrongs, | have deemed it expedient to retain ; for, (though 
liable to the great disadvantage of precluding the entire or con- 
tinuous discussion of some particular subjects, by making it ne- 
cessary to recur to them under the aspect of Wrongs, after they 
have already once engaged our attention under that of Rights,) it 
is founded nevertheless on a natural and just distinction, and is 
interwoven besides with the whole fabric of our law, and rooted in 
the minds of our lawyers. The division also of Wrongs into those 
of a civil, and those of a criminal nature, | have, for similar rea- 
sons, thought it clearly essential to preserve. But as to the divi- 
sion of Rights, the case is widely different. ‘These are distributed 
into Rights of Persons and Rights of Things ; an arrangement 
which has been justly considered contrary both to grammatical 
and logical propriety. For the rights of things can only be under- 
stood as signifying the rights relating to things—a sense not cor- 
rectly conveyed by the form of expression ; and placed, besides, 
in false antithesis to the rights of persons ; by which is evidently 
intended the rights belonging to persons. The meaning would 
have been better expressed by a division into the rights relating to 
persons, and the rights relating to things. This fault, indeed, is 
the more remarkable, because it might have been avoided bya 
closer adherence to the language of Justinian’s Institutes, which 
apparently served in this instance as the model: Omne jus quo 
utimur (according to the authority) vel ad personas pertinet, vel ad 
res, vel ad actiones. 

“The arrangement in question, however, is not open merely to 
this kind of criticism, but to other objections of a much weightier 
description. In the first place, it determines that the law relating 
to persons shall be fully discussed before that relating to property 
has been examined, — and yet the subject of property ought, in 
reason, to take the precedence of that part of the law of persons, 


at least, which treats of relative rights; for it is in the nature of 
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the relative rights, namely, those which grow out of the social re- 
lations of parent and child, husband and wife, magistrates and 
people, and the like, to presuppose the absolute ones of life, lib- 
erty, personal security, and property. With respect to absolute 
rights of the three first descriptions, this is obvious, and the prece- 
dence therefore is properly assigned to them in Blackstone’s 
work ; but it is equally true with regard to property also, — for 
property, like the rest, unquestionably constitutes one of the cir- 
cumstances to which the social relations are adjusted and to which 
they must be supposed to refer. To this right, therefore, the next 
place ought, in point of correct arrangement, to have been allotted ; 
but the commentator’s plan of division makes this impossible, and 
compels him, after a short notice of Property, to pass on, and to 
postpone its farther examination, until all relative rights (whether 
private or public) have been exhausted. This inversion of the 
natural order, is not only inartificial, but often embarrasses the 
discussion of rights of the relative kind. Thus in the chapter on 
Husband and Wife, every reader must perceive the disadvantage 
of the total omission to notice the effects of marriage in regard to 
the property of the parties; and yet until the subject of property 
in general had been examined, any disquisition on the proprietary 
rights attending that particular relation, would have been obviously 
premature. 

** Another, and a still more important objection to the method 
which considers Rights as consisting either of Rights of Persons 
or Rights of Things, is, that it fails to embrace the whole compass 
of rights. There is a branch of law which belongs (properly 
speaking) to neither of these divisions, but of great and growing 
importance in our municipal system, that, namely, which concerns 
the social, as distinguished from the political, ecclesiastical, and 
judicial institutions of the country, and which comprises (among 
many other subjects) the laws relating to the poor, to highways, 
to public charities, and the like. For topics such as these, the 
analysis of Blackstone affords no proper place, and when they are 
of too much importance to be neglected, expedients of an awkward 


kind are often devised to make room for them. ‘Thus the law of 
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highways and turnpikes is made incidental to the office of parish 
surveyor, and the large and interesting subject of the poor laws 
is dealt with, by way of digression from the office of overseer. 

** Dissatisfied for these reasons with Blackstone’s arrangement 
of rights, and conceiving that it had not (like the other portions of 
his general method) become so inveterate among us, as to render 
its retention unavoidable, | have consequently ventured to lay it 
aside, and to adopt, so far as this subject is concerned, a different 
plan of distribution. This plan is entirely of my own conception. 
It might have been supposed, indeed, that in a field so highly cul- 
tivated as that of rights, I could be at no loss for a satisfactory 
precedent; but my search for one, though prosecuted with some 
diligence, was not attended with success. No writer on English 
or American law, who has deserted the order of Blackstone, had 
any pretension to be considered as a model —the repositories of 
the Roman jurisprudence (which, with the exception of the Insti- 
tutes, are notoriously defective or confused in their arrangement) 
supplied nothing to the purpose —the Institutes themselves (from 
which the division into the rights of persons and of things was 
originally taken) could of course afford no assistance ; and with 
respect to the continental systems, they either conform (as in the 
Code Civil of France) to the Institutes, or when they depart (as in 
the treatise of Domat) from the beaten track, their course is not 
such as an English jurist could follow with advantage. 

** The general plan, which I have thus ventured, on my own re- 
sponsibility, to lay down, will be found in the first chapter of the 
first book. Its leading principle is, to make the distinction be- 
tween persons and things the foundation not of a primary, but of 
a subordinate arrangement, and to consider persons as constitut- 
ing, in a primary sense, the only objects of the law’s regard. But 
the rersons, whom the law is supposed thus uniformly to contem- 
plate, are presented, first, in the light of insulated individuals ; and 
in that capacity their personal (in other words their bodily) rights 
are examined ; next, in their connection with the things around 
them, — which introduces the consideration of their rights of pro- 
perty ; next, as members of families, — which involves their rights 
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in private relations ; and lastly, as members of the community, — 
which leads to the discussion of their rights in public relations, or 
(as they may be termed more compendiously) public rights. 

** According to this order, the absolute right uniformly takes the 
precedence of the relative, and the law of property in general, is 
investigated before the relations of men, in regard to property, 
arise for consideration. Upon this system, too, the division of 
public rights (when it shall come to be examined in its proper 
place) will allow of a subdivision conveniently adapted to the dis- 
cussion of those mixed subjects to which we have before referred, 
and which, having no exclusive connection either with person or 
property, it is the tendency of Blackstone’s method to exclude. I 
propose to subdivide the head of public rights into those which 
concern a man in his relations to persons in authority, whether 
civil or ecclesiastical, and those which concern him in his relations 
to his fellow-citizens at large —the first of which will fall under 
the heads of the civil government and the church, the second, 
under that of the social economy of the realm; and it is under 
this latter head, that such mixed subjects as above referred to, 
will find a regular and appropriate place. The entire arrange- 
ment of the work, when fully developed, will consequently stand 
as follows : — 


I. Or Persona. Ricurts. 


Il. Or Ricuts or Property. 
1. As to things real. 
2. As to things personal. 


Ill. Or Rieuts in Private Retxations. 
1. Between master and servant. 
2. Between husband and wife. 
3. Between parent and child. 
4. Between guardian and ward. 
IV. Or Pustic Ricuts. 
1. As to the civil government. 
2. Asto the church. 
3. As to the social economy of the realm. 
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V. Or Crvit Insvries. 
Including the modes of redress. 


VI. Or Crimes. 
Including the modes of prosecution. 


** While the general method differs thus widely from that of the 
former commentaries, yet the two works are often in coincidence, 
so far as regards the interior or more specific divisions; and the 
chapters of the present volume in particular, will be found to cor- 
respond very frequently, both in title and order of succession, 
with those in the earlier portion of the second volume of Black- 
stone. Yet even in parallel chapters, the reader will discover 
that the same subjects are not invariably embraced ; several topics 
being detached from the place which Blackstone has assigned to 
them, and either actually inserted, or destined for future insertion 
in other departments of the work. Thus in the seventeenth chap- 
ter, the remarks on leases comprise no notice of leases by tenants 
in tail, or by married women, for which the nineteenth chapter 
was thought to afford a more convenient opportunity; nor of 
leases by ecclesiastical persons, which will more naturally present 
themselves for discussion, in a subsequent volume, in connection 
with the general law relating to the church. In like manner the 
fourteenth chapter (on forfeiture) passes by the subject of simo- 
ny, to which the church seems again to have a preferable claim ; 
and that of waste, reserved (as it is conceived) with more propri- 
ety, for the division relative to civil injuries. ‘To these deviations 
from Blackstone, in point of arrangement, it is also proper to add, 
that the present volume contains several chapters involving a com- 
plete departure from the method of that author, and altogether of 
new construction ; among which the most important are the ninth 
(on uses and trusts), the eighteenth (on conveyances under the 
statute of uses), and the nineteenth (on conveyances by tenants 


in tail and married women).” 


The division adopted by Blackstone, which arranges the 
whole law under the head of righés, on the one side, and of 
22* 
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wrongs, on the other, seems to us to be nothing better than 
a mere play upon words;' while the subdivision of the 
former, into the rights of persons and the rights of things, 
was evidently suggested by the use of the word jus in the 
Roman law, in which it has a sense somewhat different 
from that of the word right, as commonly used in the Eng- 
lish language. The word jus is employed by the Roman 
jurists to designate what we call the Jaw, meaning thereby 
the whole body of the legal provisions and rules by which 
a state is governed. The word vight is generally used to 
designate a privilege belonging to some individual, distinct 
from others, as a right of way, &c., or to signify that por- 
tion of the general law which is centered in a particular 
individual, as when we speak of one’s right to life, liberty, 
or property.’ Both these meanings are explained by a cel- 
ebrated German writer (Mackeldy) on the Roman law, in 
the following paragraph : 


** Recht (right), like the Latin word jus, and the French word 


1 Nothing strikes us more forcibly in reading the Commentaries, than the 


author's fondness for giving a reason, of some sort or other, for every thing 


which he finds established. This propensity, so to speak, is carried almost if 


not quite to the ridiculous, in the reasen which he suggests for the policy of 
English legislators in regard to sumptuary laws. “ Baron Montesquieu,” he 
says, ‘ Jays it down, that luxury is necessary in monarchies, as in France, but 
ruinous to democracies, as in Holland. With regard therefore to England, 
whose government is compounded of both species, it may still be a dubious 
question how far private luxury is a public evil, and as-such cognizable by 
public laws. And indeed our legislators have several times changed their 
sentiments as to this point; for, formerly, there were a multitude of penal laws 
existing, to restrain excess in apparel ; chiefly made in the reigns of Edward 
IlI., Edward [V., and Henry VIII., against piked shoes, short doublets, and 
long coats ; all of which were repealed by statute of | Jac. I. c. 25."". What an 
interesting inquiry it would be, to trace the progress of the democratic princi- 
ple in the English government, during the reigns of the first-named princes, 
and especially Henry VIII., manifesting itself in sumptuary laws against 
long coats and other aristocratic enormities,— till it was finally smothered 
in the first year of James the First! 

2 See the declaration of rights, prefixed to the constitution of Massa- 
chusetts. 
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droit, has a twofold signification. In its so-called objective sense, 
it signifies those laws and rules, which men, considered as reason- 
able beings, are bound to observe in their relations towards one 
another, as the rules of their free action (jus est norma agendi). 
When these laws and rules are of such a nature, that men living 
in a state may be constrained to their observance by the supreme 
authority therein, they constitute juridical right proper, in contra- 
distinction to those rules, which are merely moral and only com- 
manded by conscience, and the observance of which cannot be 
constrained by any external force. When the actions of men, 
grounded in a free determination of their will, correspond with 
the requisitions of right, this agreement is denominated justice 
(justitia). In its so-called subjective sense, on the other hand, 
right signifies nothing more than the faculty of acting, that is, the 
moral possibility of being able to do something of ourselves, or to 
demand that another person should do or omit something for our 
benefit (jus est facultas agendi). In this sense, consequently, the 
word right indicates also the relation of superiority in which one 
man stands to another, and in which it is synonymous with what 
we are sometimes accustomed to call privilege, as a right of chase, 
or of way, &c.” 

We have said that Blackstone’s division of rights into 
those of persons and those of things was sug gesied by terms 
used in the Roman law; but the Roman jurists do not, as 
we recollect, ever use the word jus in the plural, in any 
such connection; nor do they, according to the best of our 
recollection, make use of the term jura or jus rerum or 
rights of things at all. ‘Tribonian, in the Institutes, come 
mences the third title of the first book as follows: Omne 
autem jus quo utimur, vel ad personas pertinet, vel ad res, 
vel ad actiones. Et prius de personis videamus: nam pa- 
rum est jus nosse, Si persona quarum causa constitutum est 
ignorentur. Summa itaque divisio de jure personarum hec 
est, quod omnes homines aut liberi sunt, aut servi. Title 
eight begins : Sequitur de jure personarum alia divisio; and 
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title thirteen, Transeamus nune ad aliam divisionem per- 
sonarum. In regard to persons, therefore, the word jus 
seems to be used or omitted, according to the taste or fancy 
of the writer; but when we come to the second book, which 
treats of things, we find the first title inscribed de divisione 
rerum et qualitate, and commencing: Superiore libro de jure 
personarum exposuimus : modo videamus de rebus, &c.; and, 
if we do not mistake, the word jus is not used in connection 
with things, or with actions, or in connection with any of 
the other subjects treated of in the other books of the Insti- 
tutes. 

We have long been of opinion, that the word right might 
properly enough and should be used in the objective sense 
of the word jus, which would enable us to translate that 
word and its corresponding German recht and French droit 
more appropriately than by the word law. ‘There is no 
want of words in English to compel us to use the term law 
in a double sense; nor, on the other hand, would the use of 
the word right in the sense above suggested be entirely an 
innovation, since it is frequently so used by the English 
translators of Grotius. We hope, therefore, that some ad- 
venturous spirit will soon set the example of using the 
terms right of nature, Roman right, civil right, &c.; and 
we have no doubt, that the innovation (if it can be called 
one) will soon be forgiven, in consideration of the very 
great convenience which will result from having corres- 
ponding terms in the three great dialects of modern times, 
the English, French, and German. 
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ART. IX.—OFFICE AND DUTY OF A NOTARY PUBLIC. 


A Treatise on the Office and Practice of a Notary of Eng- 
land, as connected with Mercantile Instruments, §c. By 
Ricuarp Brooke, Solicitor and Notary. London: Saun- 
ders & Benning. 1839. 


WE believe this is the first work ever published in English 
on the office and duty of the notary public; an officer of 
no inconsiderable importance in England and in this coun- 
try, though possessing inferior and much less extensive au- 
thority and consideration, than in most of the states of con- 
tinental Europe; in which his functions seem to include 
many of those usually attributed with us to the office of 
attorney ; whereas in countries governed by the common 
law, the business of the notary is confined, for the most 
part, to matters of a commercial and maritime character. 
This difference between the functions of the notary in Eng- 
land and on the continent accounts for the fact stated by 
Mr. Brooke, that whenever any question has heretofore 
arisen in the English courts, concerning the notarial prac- 
tice, resort has been had to foreign writers, for information. 
The need of a work like the present is thus alluded to by 
the author in his preface : 


‘** The rules to be observed, respecting the presentment and dis- 
honor of bills of exchange, and the general practice of a notary of 
England, both as connected with those, and other instruments of a 
mercantile nature, are in accordance with, and are governed by 
usage and by the law merchant, except in one or two rare in- 
stances in which there have been legislative enactments ; yet when- 
ever any mercantile question arises in an English court of law, in 
which it becomes necessary to discuss the notarial practice, the 
information which could easily be afforded by experienced and 
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intelligent notaries, and perhaps by bankers or merchants, is too 
frequently sought for in the works, often very defective, of foreign 
authors : a circumstance which would excite surprise, if it were 
not for the fact, that there is not any treatise now known and 
read, if such ever existed, written exclusively upon the office and 
practice of an English notary, although one or two authors, occa- 
sionally cited, such as Beawes, as long ago as 1750, and Monte- 
fiore, in 1801, published works, in which the notarial practice and 
precedents were alluded to, or introduced to a certain extent, but 
merely as blended with other subjects. 

‘“* The usages and practice of the notaries of England may, in 
some measure, be considered as traditional, because they are not 
defined by published rules of the court of faculties, or by statute ; 
but that is only true to a certain extent, for they are not only 
transmitted by oral communication from notary to apprentice, and 
from senior to junior notary, but the general notarial register 
books, the protest and noting books, which are in general preserv- 
ed with care, and often handed down from one generation of nota- 
ries to another, contain valuable information, respecting the forms 
used in times past, and the practice of those, who have since been 
removed from active pursuits, or from existence, by time or death ; 
and which may possibly be one principal cause of the uniformity 
in the practice of the notaries, which is in general so observable 
throughout England.” 


The work before us, as is indicated by its title, is con- 
fined to that part of the notarial functions, which relates to 
mercantile instruments, and, of course, is not a complete 
treatise on the office of notary ; though, under the laws of 
England, that portion is by far the most important. We 
shall embrace the opportunity afforded us by Mr. Brooke’s 
treatise, to lay before our readers some account of the office 
and duty of the legal functionary denominated a notary 
public; and, for this purpose, we shall take the liberty of 
reviewers, and make use of his work, and even his lan- 
guage, as freely as if we owned the copyright. 
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Notaries appear to have existed as public officers, from a 
period of remote antiquity, and to have been anciently 
scribes, who took notes or minutes, and made drafts of 
writings and other instruments, public and private. Nota- 
ries, and also other officers whose duties were of a nature 
somewhat similar, and who were called Tabelliones, were 
employed during the period of the Roman empire. The 
difference between the functions of the two classes of offi- 
cers seems to have been, that the Noéarii procured the infor- 
mation and materials, and drew up rough drafts or notes of 
the writings or instruments, which were then transcribed 
and authenticated by the Tubelliones. 

Both of these appellations were used during the middle 
ages; but it does not appear very clearly whether the du- 
tics of the two officers were then kept distinct, or whether 
they were blended together; and, in comparatively modern 
times, the terms notary and tabellion were applied without 
distinction, to the same officer; but the latter, at present, is 
almost wholly gone out of use. 

As early as the year 1237, notaries were officers known 
in some parts of England, though not in all; but tabellions 
did not then exist, or were very rare. A century later, how- 
ever (1347), notaries existed and were commonly employed ; 
being more than once named in the petition of the commons, 
in the twenty-first year of Edward Third. 

The law books give to a notary several names or appella- 
tions, as Actuarius, Registrarius, Scrinarius, and the like, all 
which are used to signify one and the same person. But 
in England, the word regisérarius is confined to the officer 
of some court, the records and archives of which are in his 
custody. 

In England, a notary is a public officer of the civil and 
canon law, who derives his faculty or authority to practise 
from the court of faculties of the archbishop of Canterbury, 
in London, the chief officer of which is the master of the 
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faculties, to whom applications are made for the admission 
and removal (under any special circumstances) of notaries. 
Lord Coke, in the fourth part of his Institutes, says, that 
the court of faculties is “‘a court although it holdeth no plea 
of controversy. It belongeth to the archbishop, and his 
office is called magister ad facultates.”’ 

Amongst legal officers, a notary takes precedence after a 
solicitor or an attorney ; but, it does not appear, that a notary 
was ever privileged from arrest on mesne process ; and, un- 
less admitted as an attorney or solicitor, he cannot practise 
in any of the courts of law or equity; though, if in other 
respects competent by legal knowledge and experience, he 
may draw and prepare deeds of conveyance. In most 
other countries of Europe, and also in England notaries 
have been frequently employed, from a remote period, in 
preparing wills and codicils; but their chief business in 
England consists in noting and protesting bills of exchange, 
preparing acts of honor, authenticating and certifying ex- 
amined copies of documents, and preparing and attesting 
various instruments going abroad, and granting and sol- 
emnizing all other notarial acts. 

The expression, notarial act, is one which has a techni- 
cal meaning, and it seems generally considered to signify 
the act of authenticating or certifying some document or 
matter by a written instrument, under the signature and 
official seal of a notary, or of authenticating or certifying 
as a notary some fact or circumstance, by a written instru- 
ment, under his signature only ; and the doing of any such 
act by an unqualified person, in any place where there is a 
practising notary, is prohibited by statute, under a penalty 
of fifty pounds. 

The English notaries, in general, appear to have always 
considered themselves entitled to administer oaths, affida- 
vits, and affirmations, as within their functions; though, at 
one time, a different opinion seems to have prevailed 
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amongst the London notaries. Perhaps their doubt arose 
from not considering that affidavits sworn before a notary 
are not intended to be used for the purpose of commencing 
or forwarding any suit or legal proceedings, in any English 
court of common law or equity, but to be used in foreign 
countries ; a notary being, to a certain extent, not merely 
considered as an officer of the country where he is admitted, 
but as an accredited officer in other countries. If these 
doubts ever had any foundation, it is now removed by the 
act for the abolition of unnecessary oaths, passed in 1835, 
respecting the matters or things adverted to in the act, both 
in England and her colonies, and in foreign countries. 

It should seem that a notary cannot be considered as a 
mere ministerial officer, obliged, whether he likes it or not, 
to execute his functions when called upon to do so; and, 
in fact, instances not unfrequently occur, in which notaries 
decline undertaking or performing various kinds of busi- 
ness; considering that they have the same discretion as 
attorneys, in acting, or refusing to act, for any person. If 
they had no such discretion, they might often innocently 
lend their aid to fraudulent or improper measures, or might 
suffer much inconvenience from applications at improper 
times or places. 

Notaries are entitled to sue at common law for their 
fees and charges, and there is no reason to doubt, that they 
have a general lien upon bills, notes, instruments, and doc- 
uments, for the amount of their general account; except, 
perhaps, in the case of bills or notes received for noting or 
protest from a commission merchant or other agent, with 
notice that they belonged to a third party; in which case, 
it would probably be held, to prevent confusion and incon- 
venience, that the notary’s lien was only a particular one, 
on account of the charges relating to those particular bills 
or notes. 

In ancient times, the importance attached to the attesta- 
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tion of a notary was so great, that one was considered suffi- 
cient for the exemplification of any act— “no matter re- 
quiring more than one notary to attest it;” and, according 
to the canon law, one notary was equal to the testimony of 
two witnesses, — the rule being, unus nolarius @quipollet 
duobus testibus.' 

The master of the faculties has the general superintend- 
ence and control of notaries in England; and, on complaint 
made to him, in a summary manner, and supported by affi- 
davii or other proof, an offending notary may be struck off 
the roll, and disabled from practising. The offences pun- 
ishable in this manner are stated by Mr. Brooke to be, — 
permitting his name to be used by an unqualified person, — 
practising out of his district, — deceit or imposition in ab- 
taining his faculty, — or any improper or disgraceful con- 
duct in his practice. Wilfully certifying to any act as done 
on one day, when the notary knows that it occurred on 
another, and ante-dating any instrument in order to deceive, 
are considered to be offences of the last class; but, to the 
credit of the notaries, it is said, that instances of miscon- 
duct or of complaints very rarely occur; a strong proof, 
says Mr. Brooke, of the honor, integrity, and respectability 
of the general body of the notaries of England.’ 

In order to become authorized to exercise the function of 
a notary public in England, a previous service of seven 
years, as a clerk or apprentice to a notary, is requisite. Ar- 


' This rule seems to be alluded to by Massinger, where he makes sir Giles 
Overreach say : 
** Besides, I know thou art 
A public notary, and such stand in law 
For a dozen witnesses.” 
2 The French notaries, as a body, have not always been so respectable, if 
we may believe Boursault : 
J] n'est rien de plus beau qu’n Notaire honnéte homme, 
Mais dans ce Corps on a vi de tout tems 
Se glisser des fripons parmis d’honnétes gens.''— Comedie d’ Esope. 
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ticles of clerkship must be entered into and executed, and 
an affidavit thereof filed in the faculty-office. When the 
term of service has been completed, the applicant for ad- 
mission presents his articles of clerkship at the faculty- 
office, with a certificate endorsed thereon by his master, 
certifying to the clerk’s faithful service during the seven 
years. He must also produce a certificate, signed by two 
notaries, certifying to his skill and probity, and that he is a 
proper person to become a notary. These conditions being 
complied with, the applicant is then sworn, admitted, and 
enrolled, and receives a notarial faculty, or commission 
authorizing him to exercise the function of a notary. ‘The 
usual oaths taken on admission are the oath of allegiance, 
the oath of snpremacy, the oath of due service under the 
articles of clerkship, and an oath for the faithful exercise of 
the office of notary. The latter, which, Mr. Brooke remarks, 
is not a short one, but the form of which is not given by 
him, be says is adapted to times long since gone by, and 
seems very little suited to the duties which a notary has to 
perform at the present day. When the applicant for a no- 
tarial faculty intends to practise in London, it is necessary 
that he should become a member, (and take up his freedom, ) 
of the company of scriveners, an ancient company, incor- 
porated in the reign of James the First.'| The notarial fac- 
ulty is signed by the registrar, passed under the seal of the 
office of faculties, at doctors commons, and registered by 
the clerk for faculties in chancery. The expenses of ad- 
mission amount to about fifteen guineas, besides the stamp 
duty of thirty pounds; and, in addition to these charges, an 
annual certificate, on a stamp, the duty on which is from 


' The armorial bearings of this company are thus described in the books of 
heraldry : ‘‘ Azure, an eagle with wings expanded or, standing on a book in 
base lying fessewise gules, close clasped and garnished of the second; hold- 
ing in his mouth a penner [a case to keep pens in] and inkhorn sable, stringed 
gules. 
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four to twelve pounds, must be taken out under a penalty of 
fifty pounds. The act, which requires the annual certifi- 
cate, provides that a neglect to take out the same shall ren- 
der a notary “incapable to do any act, matter, or thing, as 
a notary public.” 

Mr. Brooke’s treatise being the only one in English, that 
we are aware of, on the office and duty of the notary pub- 
lic, and not being very likely to be republished in this coun- 
try, we shall take the liberty of extracting some of those 
portions of it, which relate peculiarly to notarial practice, 
and are not to be found in any other work. The extracts 
will be taken in the order of the chapters. Our readers 
will understand that the language is the author’s. 


Presentment — Acceptation — Dishonor — Noting, and Pro- 
testing Bills of Exchange. 

If the drawee be dead, and if there be a known executor 
or administrator to his estate, living within a reasonable 
distance, it should be presented to him; if there be no such 
known representative, it should be presented at the house 
where the deceased resided; but if the counting-house or 
place of business of the deceased be still kept open, and the 
establishment be continued for the purpose of winding up 
his affairs, it is usual, and it appears to be generally consi- 
dered that it is sufficient, to present it there. If the drawee 
cannot be found, then some inquiries should be made after 
him, as will be explained afterwards. If the drawee have 
left the country, and have no place of business, it should be 
presented at his last place of abode. If he have only re- 
moved, the holder must endeavor to find out to what place 
he has removed, and make the presentment there. If there 
be no such person as the drawee, or if he have absconded, 
and have no place of business or dwelling-house, and he 
cannot be found after inquiry has been made for him, then 
the bill is to be considered as dishonored. In the case of 
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the drawee’s bankruptcy, there is not any usage rendering 
it necessary. to present a bill for acceptance to the assignees 
of his estate; in fact, it would be inconsistent to do so, be- 
cause accepting bills forms no part of their duty, though a 
bankrupt may (if he be so imprudent) accept bills, and 
come under fresh liabilities, before obtaining his certificate 
of conformity. 

In order to allow the drawee a reasonable time for delib- 
eration, it is usual to leave the bill on one day, and to call 
for an answer on the next; the expression sometimes used 
in the books that the drawee has twenty-four hours for con- 
sideration, is not quite accurate, if meant to express that he 
may require to have it left with him to the full end of that 
period, for the holder is entitled to a decisive answer within 
the twenty-four hours. In the case of the bankruptcy, or 
notorious insolvency of the drawee, it is considered doubtful 
whether there is any usage rendering it incumbent on the 
holder to leave the bill until the next day ; and in practice 
it appears not to be the custom to leave it in such cases, at 
least not unless the drawee’s place of business is kept open, 
and the holder is requested to leave it for deliberation, and 
some good and sufficient reason is assigned for requesting it 
to be left, such as a reasonable expectation that it will be 
honored, or provided for, in some quarter or other. 

In the case of the drawee’s being a person little known, 
or of the holder’s not feeling well assured that the bill will 
be safe with, or taken care of by the drawee, it appears not 
to be the usage to leave it; and indeed there are well-in- 
formed and experienced bankers and merchants who are of 
opinion, that the whole affair of leaving the bill, in any 
case, is one of courtesy merely, and that it is not incumbent 
upon the holder so to leave it. In many cases, such as the 


1 In those cases, as the author is informed, the holder sometimes leaves a 
copy merely, and does not part with the original bill. 
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drawee’s having absconded, or finally shut up his place of 
business,’ or having no known residence, or being dead, 
without any acting or known personal representatives, it is 
impossible that the bill can be left; and in those cases the 
holder proceeds at once to cause it to be noted or protested. 
Also, if the drawee, on presentment of the bill, or afterwards 
in the interim, without waiting until the following day, 
declares his determination not to accept it, or otherwise 
gives any answer to the effect that it will not be accepted, 
the holder may, at once, proceed to note or protest it; in 
fact, the period so allowed for consideration is rather for the 
convenience of the drawee than of any of the other parties, 
and may be dispensed with by his giving an answer. A 
longer time is sometimes allowed by the holder, but he 
ought not to consent to grant any extension of time, if, by 
so doing, he would lose a convenient or customary mode of 
conveyance, or opportunity of sending off advices to the 
drawer or indorsers. 

In case of the non-acceptance of a foreign bill, in England, 
the holder must cause it to be protested ; a protest is by the 
law merchant absolutely necessary, and the want of it will 
be fatal to his claim, and will prevent his recovering upon 
the bill against any of the parties, and it cannot be supplied 
by proof of noting for non-acceptance, anda subsequent pro- 


' An instance once occurred in the author’s practice, where the drawees, 
who were laboring under pecuniary embarrassments, appeared to have some 
motives of their own for endeavoring to delay giving an answer, and 
thereby to retard the sending out a bill, under protest for non-acceptance, by 
the next packet, and the door of their counting-house was found to be locked 
during the usual hours of business, and a paper was put upon it, stating that 
it would be opened at a particular hour, which elapsed, and more than 
elapsed, without the counting-house being reopened. Under those circum- 
stances, it was considered as clear a case as if it had been permanently shut 
up; and the holder at once had the bill protested for non-acceptance, without 
waiting until the next day, and the protest was sent abroad, and the amount 
(3000/.) was recovered from one of the parties there. 
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test for nonpayment; and before the protest is made, it is 
the custom in England to cause the bill to be presented, 
either by a notary or by his clerk, (in general his clerk pre- 
sents it,) and acceptance to be demanded; the mode of 
making the presentment in common cases, and of present- 
ing or attempting to present it in extraordinary cases, has 
been already explained in this chapter, and it is not consid- 
ered necessary in this place to do more than to refer to the 
observations before made on that subject. It is, however, 
not necessary or proper to leave the bill a second time for 
further deliberation ; the leaving the bill in the first instance 
being considered as in the exclusive department of the 
holder, and it is of course to be presumed that (before send- 
ing it to a notary’s office) he has done whatever may be 
customary or proper on his part, and when that has been 
once done, it is then in the province of the drawee to leave 
word with his clerks, or the persons in his employ, what 
answer is to be given on the subject of the non-acceptance, 
when the bill is again presented. 

If there be no such person as the drawee, or if he have 
absconded, or cannot be found, and have no place of busi- 
ness, or dwelling-house, some inquiries should be made 
after him, and especially at the post-office ; and if a general 
directory be published at the place, then it is considered by 
some as a prudent course also to have inquiries made at the 
publishers, (sometimes, though rarely, it is also presented 
to any indifferent person on the public exchange, ) and after 
such inquiries have been made, the bill is to be considered 
as dishonored. 

The old practice of taking it to the public exchange no 
doubt derived its origin in ancient times, when bill trans- 
actions were conducted through the intervention of money- 
changers, or bankers, frequenting the bourse or exchange; 
but at present such a ceremony is not generally adopted, 
and it is not now considered necessary, and the custom of 

VOL. XXV.—NO. L. 23 
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taking the bill there is nearly obsolete.’ In any of the spe- 
cial cases, such as when the drawee is dead, has absconded, 
or cannot be found, it is usual to state the circumstance in 
the protest, in order to show why he could not be met with, 
so as to have the bill presented to him. 

If, on presentment, it should turn out that the drawee is 
not met with at his place of business, and has not thought 
fit to leave any orders with his clerks, or to instruct them 
what answer is to be given, (of course still taking it for 
granted that the holder left the bill, in the first instance, for 
acceptance,) it is not necessary to send again, but it will 
suffice to state in the protest, that presentment for accep- 
tance was made to a clerk, at the banking house, counting 
house, or other place of business of the drawee, and that 
the clerk answered, that the drawee was not within, and 
that he had not left any orders to accept the bill. 

In case of difficulty in meeting with the drawee, distance 
of his residence, lateness of the hour, or any other extraor- 
dinary case, it does not appear absolutely necessary, for 
either the presentment or protest of a foreign bill to be 
made in the course of the very day, on which the holder re- 
ceives it back dishonored on non-acceptance ; and in prac- 
tice it occasionally occurs in such special cases, that neither 
the presentment is made, nor is the protest completed, until 
the day following. 

After the presentment, the next step is to note the bill; 
this is a note or minute made upon the face of the bill; it 
has been called an incipient protest, and it consists of the 
marking upon it the initials of the notary’s name, the date 


1 Mitchel and another v. Baring and others, 10 Barn. & Cress.4. The au- 
thor was in court on the trial of that cause, and can speak to a slight error in 
the report, which states that it was proved, that the custom of taking the bill 
to the exchange had become obsolete ; but, in fact, the respectable individual 
who gave evidence respecting it said that it was occasionally done, but that 
he did not attach importance to it, and that it was almost obsolete. 
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of dishonor, &c. ; and it has been held, that if a foreign bill 
be noted at the time, a protest may be drawn up at any 
time afterwards, provided that in the event of a suit, it be 
drawn up before the commencement of such suit. In prac- 
tice, the presentment and noting are occasionally done on 
one day, and the protest prepared on some subsequent one, 
and dated as of the true date when the bill was dishonored 
or refused acceptance; and it is not uncommon amongst 
merchants to cause the bill to be noted in the first instance, 
but to suspend the preparing a protest for a time, in order 
to allow an opportunity for the expected arrival of advices, 
remittances, or consignments coming from the drawer 
abroad, to the drawee; a course of proceeding which the 
mercantile classes consider convenient and regular; but the 
holder must take care not to let slip an opportunity of send- 
ing off the protest and notice of dishonor, by the first usual 
conveyance, if he intend to avoid committing himself, and 
to preserve his remedy against the drawer or indorsers. In 
like manner a duplicate or a triplicate protest may, by the 
custom of merchants, be drawn up at the time or after- 
wards, and it is considered equally as eflicacious as an 
original. 

The protest is an instrument in writing, signed by the 
notary, and passed under his official seal; in fact, it may 
perhaps be a question whether the latter, like the seals to 
many other public and official documents, is not the most 
essential, or the only essential part of the ceremony ; it is 
in general (though, as we have before seen, not always) 
made on the same day on which the bill is dishonored on 
non-acceptance. The protest of a bill by a notary in Eng- 
land does not require any witness, though formerly wit- 
nesses to protests were not uncommon. 

It must state correctly the date of the dishonor, and a bill 
cannot be legally noted or protested as of a previous date, 
(indeed, the noting or protesting it as of a previous date, 

23* 
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would be a nullity, and any notary inserting a false date of 
the dishonor would be liable to be struck off the rolls ;) and 
it also concisely gives an account of the refusal to accept, or 
other circumstances incident to the non-acceptance ; and it 
generally states at whose request (naming the principal or 
agent) the bill is protested; that, however, does not appear 
to be necessary; indeed, in many cases, the persons desir- 
ing bills to be protested, (as in the instance of commission 
merchants receiving bills from a distant place,) are mere 
agents, and do not always know who the real holders are; 
and in case of doubt, it is often stated in the protest, to be 
done at the request of “the holders.”” The bill should be 
copied on the back of the protest, or a copy of the bill should 
be prefixed to it ; there is no particular form of protest which 
it is incumbent to use ; that generally adopted is antiquated, 
and seems very susceptible of improvement. If the drawee, 
in consequence of the arrival of funds, or other circum- 
stances, should, after the noting or protest of the bill, deter- 
mine to honor it, he reimburses to the holder the expense 
of the noting or protest. 

A notarial register, usually called a protest book, of the 
noting and protesting of bills and notes, with copies of them, 
is always kept in a notary’s office, which furnishes the 
means of preparing duplicate or triplicate protests, if they 
should be wanted at any time afterwards; and, as it is usual 
for the person who presents each bill to mark the register 
with his initials, it enables the holder to prove the present- 
ment without difficulty, in case it should ever become 
necessary. 

The emoluments of a notary arising from the noting and 
protesting of bills are very trivial, and are not an adequate 
compensation for the responsibility, labor, and loss of time 
incident to it. In fact, the English notaries are but ill re- 
quited for the general business of their profession, (their 
fees and charges being on a very moderate scale); and as 
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one proof amongst others which might be adduced of the 
trifling extent of profits which it produces, there is not one 
known instance of any notary, who, without resorting also 
to some other profession or business, could maintain himself 
in a respectable sphere of life, by his practice out of London. 

Although the ceremony is not absolutely necessary, it is 
customary to get inland bills noted; and there are advan- 
tages in doing so, because as the noting is generally expect- 
ed, the want of it would tend to render the other parties to 
the bills suspicious of irregularity, and more reluctant to 
take them up, and would almost certainly raise a prejudice 
in the minds of a jury against the holder, if, upon a trial, 
the due presentment should be disputed; and when once 
noted, the proof of presentment and dishonor may always 
be had, on reference to the register of the noting and pro- 
testing of bills, preserved in the notary’s office; and if the 
bill should be lost, a copy can at any time be obtained and 
proved from the same quarter. 

If there be no notary at the place where the drawee 
carries on business, or resides, then, by the custom of mer- 
chants, in the case of foreign bills, and by the act 9th and 
10th William III. c. 17, in the case of inland bills, the pro- 
test is to be made by a substantial person, inhabiting the 
city, town, or place; and in the case of an inland bill, the 
protest must be in the presence of two or more credible wit- 
nesses ; it does not clearly appear that there is any general 
usage in the case of a foreign bill, to require witnesses to 
subscribe or attest such a protest; and it certainly is more 
convenient, and in case of a trial, it would simplify the evi- 
dence, if there were no attesting witnesses. 

In concluding this chapter, however, it may perhaps not 
be considered improper to point out a serious defect in the 
present state of the law respecting the notice of dishonor, 
and to mention that indorsers of bills are often exposed to 
great risk, when bills are dishonored after passing through 
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several hands in different towns, from the impossibility of 
the indorsers knowing, with certainty, whether the notice 
of dishonor is in time or not: too often they have merely 
such information respecting the number of hands and towns 
through which the bills are supposed to have travelled, and 
how long they were kept in each, as the holder chooses to 
give, and he is often unable or unwilling to give any: in 
such cases, indorsers have only a choice of difficulties; if 
they should refuse to take up any such bills without full 
information and satisfactory proof, which in that stage they 
cannot insist upon, of the regularity of the notice of disho- 
nor, they would expose themselves to being obliged to pay 
the amount, with the additional expense and annoyance of 
an action at law; and, on the other hand, if they should 
take them up, and it should afterwards appear that the no- 
tice was not regular, they would lose the right to enforce 
repayment from the prior indorsers or drawer. This evil 
can only be remedied by a legislative enactment, and it 
seems remarkable that it has been allowed to exist so long. 


Protest for better security— Acceptance supra protest— 
Payment supra protest. 

If the person upon whom a bill is drawn should stop pay- 
ment, become bankrupt, or abscond, before it becomes due, 
the holder has, by the custom of merchants, a right to cause 
it to be presented immediately to the drawee, although he 
may have previously accepted it, and on security being re- 
quired, and not obtained, then to protest it, with a view to 
having better security for the payment of it; this course is 
pursued with respect to foreign bills, and the advantage of 
it appears to be, that by the laws of various foreign coun- 
tries, the holder may, after such a protest, attach the prop- 
erty of, or sue the parties to them; and it also operates to 
notify to the drawers and indorsers the state of the accep- 
tor’s circumstances, so that they may endeavor to be pre- 
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pared, and to provide in time for the payment of the 
bills. 

As the ceremony is attended with little expense, and as 
it furnishes so prompt and useful a remedy for the recovery 
of the amount of the biil, from any of the parties to it, who 
may be residing in foreign countries, especially in those 
where the law of attachment prevails, a prudent holder of 
a bill of that kind ought not to omit causing it to be 
protested for better security, if the drawee should stop 
payment, abscond, or become bankrupt. As respects legal 
proceedings in this country, it is, however, not considered 
incumbent on the holder to make this protest ; nor will his 
neglecting to do so injure his remedy against the drawer 
or endorsers. 

There is not any necessity for the holder to leave the bill 
for consideration when security is demanded, nor is it the 
custom so to leave it. 

The holder cannot, by mercantile usage, demand better 
security and protest for want of it, on account of the insol- 
vency or bankruptcy of any party, except the person upon 
whom the bill is drawn; nor does it appear that for any 
legal purposes or proceedings in this country, a protest for 
better security can be of importance to the holder. It is 
recommended, in order to avoid misconception as to the 
grounds on which the holder requires a protest for better 
security, that his instructions to the notary should be in 
writing. When the bill becomes due, if it is not paid, ano- 
ther protest must be made for non-payment. 

It appears to be commonly understood, that if a bill be 
accepted by any person supra protest generally, without 
declaring it to be done for the honor of any particular party 
to it, it will be considered as done for the honor of the 
drawer. Perhaps, however, it would be held, that if in the 
act of honor it was declared, that it was accepted for the 
honor of another party, that would be considered as ex- 
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plaining whatever doubt might arise, from the general 
wording of such an acceptance on the bill. 

When any person intends to accept a bill supra protest, 
it is necessary by the law merchant to have an instrument 
called an act of honor prepared by a notary, which is a 
notarial certificate under the hand and seal of the notary, 
declaring, that the bill, of which a copy is written on the 
back or prefixed to it, having been protested for non-accept- 
ance, a third person, or the drawee, as the case may be, 
would accept the bill, either for the whole or a part of the 
amount, for the honor or on account of any particular party 
to it; and concluding with a general declaration to the 
effect, that such party, and all other proper persons, are 
held responsible for the amount, and for all costs, damages, 
interest, &c.; and sometimes with the addition of a few 
words to the effect that the notary accordingly grants that 
act of honor. It is not considered necessary to have any 
attesting witness to it. 

The form of the act of honor varies considerably, accord- 
ing to the practice which prevails in the offices of different 
notaries; and, indeed, there is not any precise form of 
words which it is necessary to adhere to. It must be truly 
dated, on the day on which the bill was exhibited and the 
acceptor for honor undertook to accept it. 

By mercantile usage, the intended acceptor for honor, 
personally, or through the medium of a clerk or agent, (on 
the bill being exhibited either by a notary or by his clerk,) 
declares his intention to accept it supra protest, and requests 
an act of honor to be made or granted; in such a case, the 
usage and practice as to the mode of presenting or exhibit- 
ing the bill, and receiving the answer, is precisely similar 
to the common case of the presentment of a bill for accept- 
ance. 

It is of no importance how short a time elapses after the 
protest, before granting the act of honor. 
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The act of honor is, by the law merchant, an indispensa- 
ble ceremony, and it is, in fact, a kind of notarial certificate 
explaining the nature and objects of the acceptance supra 
protest: a copy is preserved of the act of honor, and of the 
bill, in the protest book, or book of registry of the notary, 
which is marked with the initials of the person who pre- 
sented or exhibited the bill, as in the common case of the 
presentment, to the drawee for acceptance. 'The protest is 
important to the holder’s security, and should be kept by 
him; the act of honor or a duplicate should be kept by the 
acceptor supra protest, as he would find it useful and neces- 
sary in an action brought to enforce any remedy against 
any other party, in respect of such acceptance. The accep- 
tor for honor pays for the act of honor, (or reimburses the 
holder for it,) and if he accept for the whole amount, he also 
pays or reimburses the expenses of the protest. 

After the act of honor has been prepared, or simultane- 
ously with it, the acceptor, or some person authorized by 
him, writes upon the bill an acceptance, which is commonly 
to the following effect: ‘‘ Accepted supra protest for the 
honor of the drawer, (or C. D. the indorser). 1st of Octo- 
ber, 1838, A. B.”; or if for part, ‘ Accepted supra protest 
for £1000 sterling, being part of the amount of this bill for 
the honor of the drawer, (or of C. D. the indorser). 1st of 
October, 1838, A. B.”' 


' It has been stated in one of the treatises, that the acceptor supra protest 
must personally appear before a notary, with witnesses, and subscribe the ac- 
ceptance with his own hand; at present, by the custom of merchants, there 
is no foundation for that assertion, even if it were always possible to act upon 
it; and the bankers and merchants of England do not in practice adopt a 
mode so unnecessarily rigid. In very many instances, owing to the extended 
commerce of this country, it is not possible for the intended acceptor supra 
protest to attend to it in person, as for example in the case of sickness, domes- 
tic affliction, absence from home, pressure of other business, or where, as in 
the case of many of the foreign or other houses established in different towns, 
there is not a principal or partner upon the spot, and the business is entirely 
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It occasionally happens, that a bill drawn payable after 
sight, is accepted for honor some days after being dishonor- 
ed and protested for non-acceptance, and the acceptor for 
honor declares, that he will accept it supra protest, as from 
the day when it was so dishonored and protested, and the 
act of honor and the acceptance supra protest, mention that 
circumstance accordingly, and the act of honor must bear 
the true date on which he made such declaration; this 
mode of accepting is considered convenient and regular, and 
the acceptance in that case is to the following effect: ‘ Ac- 


cepted supra protest, as from the of last, for the 
honor of A. B., the drawer, (or C. D., the indorser,) Liver- 
pool, the day of 1838, E. F. & Co. ;” or if accepted 


for part only, the acceptance must be worded accordingly. 

When a bill accepted for honor becomes due, and has 
been presented to the drawee and refused, it is then protest- 
ed for non-payment, and an act of honor is made, and the 
acceptor for honor pays it, or such part of it as he accepted 
for; but if he should not pay it, or such part of it, then 
another formal protest is made, stating the non-payment by 
him. 

In many cases, although no person chooses to accept the 
bill supra protest, yet when it becomes due, either the 
drawee, or some third person, is willing to pay it (either in 
whole or in part) for the honor of a party to it; in that case 
the bill must be presented or exhibited to the drawee when 
due, and protested for non-payment, and an act of honor 
granted, in the same manner as has been already explained 
with respect to acceptances supra protest, the mode of pro- 
ceeding in the two cases being the same, and such person 


conducted by clerks or agents, yet it is considered quite as competent for such 
a person to do all that is needful for him, as to his giving an acceptance supra 
protest through their intervention, as it is for a drawee to return an answer on 
presentment, or to give a common acceptance through his clerks or agents, 


which is done every day. 


Se 
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then pays the bill, or a part of it, as the case may be, which 
payment is called a payment supra protest: it has been be- 
fore remarked, that no person can safely accept or pay a 
bill for honor until after a formal protest for non-acceptance 
or non-payment, as the case may be, and a protest for non- 
payment by the drawee, when it becomes due, is, after an 
acceptance supra protest, equally necessary for the security 
of the holder, and of the acceptor supra protest. 

It sometimes happens that after a protest has been made 
for non-payment by the drawee, either he or some third 
person declares his intention to pay the bill, in whole or in 
part, for the honor of one of the parties to it, and cannot 
conveniently wait until the act of honor can be prepared, 
but pays the amount at once, and the act of honor is drawn 
up after such payment; without offering any opinion upon 
the regularity or otherwise of that course, it may be observ- 
ed, that it is clearly much better to adhere to the customary 
mode in all cases, where time and opportunity will admit 
of it. 

It occasionally happens that after a part payment of a bill 
has been made by one person supra protest, a further part, 
or the balance, is paid by another person; in that case ano- 
ther act of honor must be made and granted for the security 
of the latter. 

On paying a bill supra protest, the person receiving the 
money gives a receipt upon it to the following effect: 


‘“‘London, Ist September, 1838. 

‘‘ Received from Messrs. G. and Company, £100 sterling, 
the amount (or part of the amount, as the case may be) of 
this bill, paid by them supra protest, for the honor of A. B., 
the drawer, (or C. D., the indorser, as the case may be). 

E. F.” 

If an English promissory note, payable here, should be 

paid for the honor of the maker or indorser, a protest must 
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be made, and an act of honor granted,’ and they are also 
considered necessary in the case of inland bills paid here 
for the honor of the drawer or indorser. 


Presentment for payment — Dishonor — Noting and Pro- 
testing of bills and notes on non-payment. 

If the house, or place where the bill is made payable by 
the acceptance, be shut up, the bill must be taken there, 
and an attempt made to present it for payment, and if the 
door be found locked or fastened, and no person there to 
give an answer, the bill is considered as dishonored ; and, if 
there be any neighbor or person on the spot likely to afford 
information, inquiries are occasionally made of him respect- 
ing the party whose place is so shut up. 

By mercantile usage, the presentment for payment of a 
bill of exchange, or promissory note, (unless, as before men- 
tioned, the bill is accepted payable or the note is made 
payable at another place,) ought to be made to the acceptor, 
or if not accepted, to the drawee in person, or at the count- 
ing house or place of business of the acceptor or drawee of 
the bill, or maker of the note, or if he have not any known 
place of business, then at his place of residence; and al- 
though his place of business may be shut up, it is customary 
to take the bill or note there, in order to attempt to present 
it for payment, and the bill is occasionally also presented at 
his residence, or last known place of residence, if not dis- 
tant. It does not, however, appear to be considered abso- 
lutely necessary to make such presentment for payment 
also at his residence, or last residence, though it is occa- 
sionally done, and it seems to be then done rather out of 
abundant caution, or from motives of courtesy, than as be- 
ing essential ; the counting house, or other place of carrying 


? The payment for honor of promissory notes is not common, but the author 
has met with instances of it in his practice. 
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on his trade or occupation, being the natural and usual place 
of paying money, and transacting his business; and of 
course, whenever the drawees or acceptors of a bill, or the 
mukers of a note, constitute a firm, the above remarks will 
apply with additional force. 

If, on making an attempt to present it for payment, the 
place of business or residence of the acceptor, or of the 
drawee if not accepted, or the place at which it is accepted 
payable, be shut up, and no person be within to give an 
answer, it is customary and proper to state that fact in the 
protest, (if the bill should be afterwards protested,) and 
sometimes in case of the drawee’s or acceptor’s bankruptcy, 
or insolvency, that fact is also stated in it, because it may 
tend to account for the former circumstance. 

The observations before made, and the rules explained in 
another place, respecting the mode of presenting, or attempt- 
ing to present a bill for acceptance, in case of the death, 
absconding, or absence of the drawee of a bill, or if no such 
person can be found, will equally apply to the presenting, 
or endeavoring to present a bill or note for payment, when- 
ever, on its becoming due, any such peculiar events or cir- 
cumstances occur, with respect to the drawee, or acceptor of 
the bill, or maker of the note, or the persons at whose house 
or place of business the bill or note has been accepted or 
made payable. 

It may perhaps be correct to add here, that according to 
the general and perhaps universal course of mercantile busi- 
ness in this country, the drawee or acceptor of a bill must 
be considered as advised or aware, when the bill becomes 
due, and consequently that less strictness and fewer exer- 
tions are necessary, in then trying to meet with him, than 
in the case of presenting it for acceptance. 

When a bill is payable on demand, the three days of 
grace are not allowed; but in practice the days of grace are 
allowable when a bill is payable at sight. The course 
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usually pursued when it is payable at sight is to present 
such a bill for acceptance, and if refused, to protest it for 
non-acceptance: after a protest of the bill for non-accep- 
tance, it is at once, according to the laws of this country, 
dishonored, and there does not appear to be any absolute 
necessity also to protest such a bill three days afterwards, 
for non-payment, though in practice it is sometimes done; 
but as our laws may not be so well known in other coun- 
tries, it is submitted that it may be advisable to add in the 
protest for non-acceptance, that the drawee declared (if the 
fact be so) that the bill would neither be accepted nor paid: 
the course, however, which is recommended, in order to 
obviate all doubt, is to protest it first for non-acceptance, 
and afterwards for non-payment. 

As bills and notes must be for the payment of money only, 
an order or promise to pay money, and do some other act, 
is not a bill or note; it is, however, recommended to have 
such an instrument, if notdrawn for payment of money or 
of money only, and if from a foreign country, presented and 
protested, in the same manner as a foreign bill, because our 
own laws may perhaps not receive the same attention in 
courts abroad, which is enforced here. 

It is perhaps superfluous to mention, that a bill, whether 
foreign or inland, is always presented when due for pay- 
ment in England, on behalf of the holder, if the drawee, or 
acceptor (if accepted) can be found, and there is any chance 
of obtaining payment, prior to its being sent to a notary’s 
office to be noted or protested: such prior presentment, 
however, though usual and convenient, is not in fact neces- 
sary, because there is not any need of two presentments for 
payment. 

If a bill or note should be lost, payment must nevertheless 
be demanded when it becomes due, and a copy, or such 
particulars of it as can can be had, should be presented in- 
stead of the original, (or the second or third of exchange 
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would perhaps be used in such a case); and it has occa- 
sionally occurred, when in consequence of special or pecu- 
liar circumstances a bill did not happen to be in this country 
when at maturity, and the drawer or indorsers resided 
abroad, that the second or third of exchange has been pre- 
sented in lieu of it. 

Instances have occasionally occurred, when, owing to 
neglect or other causes, the bill has not been sent to the no- 
tary until some days had elapsed after it had become due, 
and the holder and drawee have appeared at the notary’s 
office, and the drawee has admitted the fact of presentment, 
and the want of funds; in that case the notary has certified 
the facts in the protest, and concluded in the usual form, 
‘* Wherefore I, the said notary, at the request aforesaid, 
have protested,” &c. &c. Sometimes such a protest has 
stated, if the facts warranted it, that the drawee declared, 
that it would not have been paid, if presented on the day 
when it became due. Such a protest in a foreign court, 
where alone it could be evidence, might probably be receiv- 
ed as proof of the facts stated therein ; and the efiect would 
depend on such other circumstances as might be given in 
evidence, on the trial of any question between contending 
parties. 

The observations before made, respecting the necessity of 
a protest, on non-payment of a foreign bill, must, however, 
be taken with this qualification; if a bill has been pre- 
viously presented for acceptance, and refused, and protested 
for non-acceptance, it is not obligatory upon the holder to 
present the bill again when due, or to protest it for non-pay- 
ment, except as before observed in the case of an acceptance 
supra protest, or to give notice of its not being paid; how- 
ever, where the bill happens not to have been sent back 
upon the parties abroad, on non-acceptance, and is still in 
the hands of a person in this country, it is customary to 
present it again, and on refusal, to protest it for non-pay- 
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ment, and the charges are added to the other expenses on 
the bill as against the other parties. 

That plan is frequently adopted, and there is this advan- 
tage in it, that as it often happens, that funds arrive from 
the drawer sufficient to satisfy the bill, either in whole or in 
part, a presentment for payment when due affords the 
holder an additional chance of receiving at least a portion 
of the amount, without sending abroad; there is no fixed 
custom respecting it, for it is considered equally regular to 
suspend proceedings, or wait and keep the bill in this coun- 
try until it becomes due, and then to protest it for non-pay- 
ment, or to send it back and proceed against the parties to 
it immediately on its being protested for non-acceptance, 
just as the holder may think most conducive to his interests. 

It is perhaps not of very frequent occurrence, for a prom- 
issory note to be made abroad, but payable in this country ; 
in such a case, however, the same ceremony, as to present- 
ment when due, and protest for non-payment, must be ob- 
served as in the case of a foreign bill. And if an English 
promissory note payable here should be paid for the honor 
of the maker, or payee, there must be a protest made, and 
an act of honor granted, as if it had been a bill of exchange. 

In practice, a protest of an inland bill or note is not very 
often made, unless it happens that it becomes necessary to 
sue any of the parties to it who may happen to be abroad, 
or to attach property there ; and in that case a protest is ne- 
cessary, as in the case of a foreign bill; and a protest and 
an act of honor are considered requisite in the case of an 
inland bill, when paid for the honor of the drawer or in- 
dorser. 

It has been decided, that a protest of an inland bill is not 
essential to enable the holder to sue and recover interest in 
this country. 

It is, however, in general, the custom to get inland bills 
and promissory notes noted for non-payment, and though 
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not essential, it is generally recommended ; and there is an 
obvious advantage in doing so, because, being a ceremony 
looked for on non-payment, the circumstance of its not 
having been done would tend to render the other parties to 
the bill or note suspicious of irregularity, and more reluctant 
to pay it, and would almost certainly tend to raise a pre- 
judice in the minds of a jury against the plaintiff, if upon a 
trial the due presentment should be disputed ; besides which, 
from the noting, the presentment and dishonor of the bill 
may with ease be at any time traced, by reference to the 
register or protest book, preserved in the notary’s office; 
and there is another obvious advantage in noting it, which 
is, that a copy can be at any time obtained from the nota- 
ry’s office, and proved, if the original should be lost. 


Ship protests — Certificates of survey — Protests relating to 
various mercantile subjects. 

On the arrival of a vessel at her port of destination, it is 
the custom for the master to cause an entry or note of a 
protest to be made, which is signed by him at the office of 
a notary; it is somewhat in the form of a notice from the 
master, and if correctly drawn up in that form, it does not 
require a stamp. It should contain some particulars of the 
voyage, such as the name of the vessel and of the master, 
the port from whence she came, the time of her departure, 
the nature of her cargo, and the date of her arrival; the 
best mode, and one which is becoming general, is to havea 
printed book of registry, containing the formal parts of such 
entries, with proper blanks, in which the above-mentioned 
particulars are to be supplied. 

This ceremony is called noting a protest, or entering a 
note of a protest; and masters of vessels consider, that by 
usage it may be regularly done, at any time within forty- 
eight hours after arrival; it is, however, much more fre- 
quently done on the day of arrival, or on the next day. 

VOL. XXV.—NO. L. 24 








370 Office of Notary Public. [July, 


The same ceremony is also usually performed by a master 
of a vessel after any extraordinary accident or injury, if the 
vessel should be obliged to put into a port other than that 
of her destination, or to return to the port from whence she 
sailed. If there should not happen to be a notary practis- 
ing at any port into which she may have put, it is custom- 
ary for the master of a British vessel to note it before some 
person holding a public situation or office, connected in 
some degree with the British government, such as a magis- 
trate, collector or controller of customs, &c. &c. ; but it may 
be proper here to remark, that although the ceremony is an 
important and material one, yet the master ouglit not to 
leave his post, or neglect his duty in times of urgency or 
danger, in order to note it, but he should do so on the first 
convenient opportunity afterwards. 

The noting must bear the true date, and indeed it never 
can be antedated for any honest purpose; and there is no 
doubt that any notary lending himself to the collusive in- 
sertion of a false date would be exposed to serious conse- 
quences, and punishment by the master of the faculties ; 
and in case of any good reason for the master delaying to 
note, until after the usual time, it is customary to add to 
the entry or noting a short statement giving the reason why 
the master did not enter a note of his protest sooner, so as 
to form part of the entry. 

Ship protests are most useful and important documents, 
for various purposes, and especially in matters connected 
with the adjustment of losses in marine insurance, and for 
reference on the calculation of general averages, and ought 
to be prepared with impartiality, attention, and care ; and 
from the importance of these instruments, it is highly expe- 
dient to avoid the error, which sometimes masters of vessels 
have been known to fall into, of employing ignorant or un- 
qualified persons (either not being notaries, or who, by rea- 
son of not renewing their annual certificates, are not au- 
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thorized to act as such) to prepare them. The irregularity 
and risk of getting any notarial act, such as a protest, or 
other notarial ceremony, made here before a foreign consul, 
if wanted to be produced before British underwriters, or to 
be used in this country, has been already explained. 

Whenever it happens, either from the ship or cargo being 
lost or injured, or any other circumstance, that it becomes 
necessary to have a regular protest made, or extended as it 
is often termed, the course to be pursued is to cause it to be 
prepared by a notary, from the information as to the facts, 
to be derived from one or more of the crew, or from the log 
book, and for the master and others of the crew, (generally 
the master, mate, and a seaman,) within a reasonable time 
after arrival, to sign and declare to it before the notary ; 
and it is not material to have it so extended before the same 
notary in whose office it was noted. 

There is not any precise form generally adopted for a ship 
protest, and in fact the mode in which it is drawn up varies 
exceedingly; it generally consists of two parts, the first is 
a statement or declaration of the facts and circumstances of 
the voyage, and of the storms or bad weather which the 
vessel may have encountered, or any accidents which may 
have occurred during the course of it; and the other is the 
part in which the appearers or the notary, or both the ap- 
pearers and the notary, protest, against the accidents, or 
causes of the injury, and against all loss or damage occa- 
sioned thereby, and at the end or foot is an attestation or 
certificate, under the hand and seal of the notary. 

The protest was formerly commonly made on oath, the 
facts being sworn to by the master and mariners before a 
notary; but since the act for abolishing unnecessary oaths, 
it is usual and proper to subjoin, or annex to the statement 
or narrative of facts, the form of declaration given in the 
schedule to that act, as follows: 

‘‘ We (uames of the appearers) do solemnly and sincerely 

24* 
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declare, that the foregoing statement (or hereunto annexed, 
as the case may be) is correct, and contains a true account 
of the facts and circumstances, and we make this solemn 
declaration, conscientiously believing the same to be true, 
and by virtue of the provisions of an act made and passed 
in the sixth year of the reign of his late Majesty, intituled, 
‘An act to repeal an act of the present session of parlia- 
ment, intituled, An act for the more effectual abolition of 
oaths and affirmations taken and made in various depart- 
ments of the state, and to substitute declarations in lieu 
thereof, and for the more entire suppression of voluntary 
and extra-judicial oaths and affidavits, and to make other 
provisions for the abolition of unnecessary oaths.’ 

The protesting part is too often spun out to an unneces- 
sary and absurd length; it is a mere form, and a few words 
are sufficient; for example, in a case of damage or injury, 
by storms or stress of weather, as follows : 

“The appearers, A. B. C. D. and E. F., do protest, and 
I, the undersigned notary, do also protest, against the bad 
weather, gales, storms, accidents, and occurrences mention- 
ed in the foregoing statement, (or hereunto annexed, as the 
case may be,) and all loss or damage occasioned thereby ;” 
and it concludes with an attestation or short certificate, un- 
der the hand and seal of the notary, to the effect that it was 
declared and protested in due form of law. 

According to commercial usage, it is considered, that it 
is a part of the duty of the master and crew to give faithful 
information, respecting the circumstances of the voyage, 
and to join in or make a true and impartial protest, when 
required to do so, by and at the expense of the owners of 
the vessel, or of any of the owners or consignees of the car- 
go, requiring it, and that a master refusing to do so would 
so far be guilty of a breach of duty, as to render himself 
liable to an action at law by the ship-owners, or the owners 
or consignees of the goods, for any loss or inconvenience in 
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consequence of his refusal. The expense of the protest 
cannot, however, be thrown upon the captain, by any of 
them; and the ship-owners, or the owners or consignees of 
goods, requiring a protest, must pay for it, or reimburse the 
captain, or tender the expense of it to the captain; and 
they may, if so disposed, cause it to be prepared by their 
own notary. 

Connected to a certain extent with ship protests, are the 
notarial certificates of surveys having been held on the ves- 
sel or cargo, which are very useful documents to accompa- 
ny protests, and a form of one of them is set out amongst 
the precedents. 

Besides ship protests, strictly so called, there are many 
kinds of protests relating to other matters, as well as to the 
voyages of vessels, such as protests for refusing to sign pro- 
per bills of lading, for not providing a cargo, for not deliv- 
ering goods, for detention, for demurrage, for not signing 
charter-parties, for misconduct or intoxication of the cap- 
tain, for insufficiency or unseaworthiness of vessels, and for 
many other things relating to ships, cargoes, and other mer- 
cantile matters; those relating to bills of exchange have 
been already treated upon, and the above-mentioned pro- 
tests are considered to be of great use in foreign countries, 
in cases of disputes, or demands, pending with parties re- 
siding abroad, and interested in such ships, goods, or mat- 
ters: a note of any of them may, if desirable, be entered at 
the notary’s office previous to making a formal protest. 
This kind of protests: is in the nature of a declaration of 
facts, but, as it was not, generally speaking, thought neces- 
sary to make them on oath, in the form of affidavits, before 
the passing of the act for the abolition of unnecessary oaths, 
it is not considered requisite to add to them the concluding 
long form prescribed by that act, and the schedule referred 
to in it. 

As it is proper for a notary to keep a registry of protests, 
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the most simple course, and the one least likely to admit of 
error, is to preserve the drafts of them with care, and at a 
convenient time, to number and bind them up together; by 
that plan, correct and certified copies can at any time after- 
wards be made out. 


ART. X.—SETTLEMENT AND DISTRIBUTION OF INSOLVENT 
ESTATES. 


[A lecture of the late Professor Stearns, of Cambridge, read in October, 
1823.] 


In comparing our system of jurisprudence with that of the 
country from which so great a portion of it has been derived, 
we shall find few subjects upon which we differ more, or 
perhaps with greater advantage, than in relation to the dis- 
position of the property of persons dying insolvent. The 
palpable injustice of the English law upon this head can 
hardly fail to strike every one, who bestows the least atten- 
tion upon it. In whatever way the insolvent debtor may 
have managed his property in his lifetime, equity requires 
that it should be equally distributed among his creditors at 
his decease. ‘This obvious principle is, however, in almost 
every case, entirely defeated by the rules of the common 
law. 

In the first place, by the law of England, after the assets 
(or property with which the debts are to be paid), are col- 
lected, the debts must be discharged in a certain order as to 
priority. For if the executor or administrator should pay 
those of a lower degree first, and the assets are insufficient 
to pay all, he will be answerable for those of a higher order 
out of his own property. ‘The common law prescribes this 
order. 

First, he must pay the expenses of the funeral of the de- 
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ceased, the proving of the will, &c. Secondly, all debts due 
to the king by record or specialty. ‘Thirdly, poor rates, 
and certain other duties and forfeitures, which are by seve- 
ral statutes entitled to a preference over other debts. 
Fourthly, he must discharge debts of record, such as judg- 
ments, statutes, recognizances, and (according to some de- 
cisions,) decrees of courts of equity (3 P. W. 401, n.). 
Fifthly, debts due by specialty, such as bonds, leases and 
other contracts under seal. And last of all, debts due upon 
simple contract, as promissory notes, bills of exchange, and 
all verbal or unwritten promises. 

But it is to be remembered, that among debts of equal de- 
gree, the executor or administrator is allowed to satisfy the 
whole of his own debt by retaining the amount in his hands, 
however many creditors there may be of that class equally 
deserving as himself. And if no suit is instituted against 
him, he may pay the whole demand of one creditor, though 
nothing be left for others of the same degree. 

By the ancient law, it seems that among simple contracts, 
servants’ wages were preferred to other debts (Brac. |. 2, 
c. 26.). But in modern practice, this preference, however 
reasonable, seems not to be recognised. It is also to be re- 
collected that the real estate of the debtor is wholly exempt 
from liability for his simple contract debts, as well after his 
decease as in his lifetime. His debts of record are a direct 
charge upon it; and for debts by specialty, where the an- 
cestor has expressly covenanted for or bound himself and 
his heirs, the real estate is liable in the hands of the heir ; 
or rather the heir is liable, in consequence of inheriting the 
real estate, to the extent of its just value. But in contracts 
by specialty, where the heir is not expressly bound, and in 
all cases of simple contract, the creditors have no remedy, 
if the personal estate should prove insufficient for the pay- 
ment of the debts, unless the deceased shall have charged 
them upon the realty. This may be done either by devis- 
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ing it to the executor, or any other person, in trust to be 
sold for the payment of all the debts of the testator; or by 
expressly charging it with the debts in the hands of the 
heir. 

This mode of charging the debts of the testator upon his 
real estate has given rise to the distinction between legal 
and equitable assets. ‘The distinction is this: legal assets 
are such as constitute the fund for paying the debts accord- 
ing to the order of legal priority before mentioned. Equita- 
ble assets are those, which being in the hands of a trustee, 
or charged upon the real estate descended to the heir, can 
only be reached by the aid of a court of equity. And as 
equity favors equality, the fund thus obtained is distributed 
equally among all the creditors, pro rata, (if insufficient to 
discharge all the debts,) without regard to the nature or 
grade of the contract. 

Formerly a distinction was made between a mere power 
to sell, given by will, or a devise to an executor to sell, and 
a devise toa trustee: the latter only subjecting the assets thus 
obtained to equitable distribution. But by recent decisions, 
the distinction has been disregarded. And it now seems to be 
settled, that if the real property be in any way devised to the 
executor, or if it descends to the heir charged with the debts, 
all the creditors, of whatever degree, shall share it equally. 


Still, in the case of a debtor dying intestate, courts of 


equity can give no relief to creditors by simple contract. 
However large the amount of real property, and however 
meritorious the creditors, they can receive nothing; the 
whole descends to the heir, discharged from those debts. 
Such is the general outline of the law of England upon 
this subject, so highly important, as it must strike every 
one, to a commercial country. That it should have re- 
mained so long unaltered, while other parts of the munici- 
pal law have been greatly improved, may at first view ap- 
pear extraordinary. But it is to be recollected that the 
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legislature of that country have always been slow and 
reluctant in making the most necessary alterations in their 
judicial system. And, besides, the law upon this subject, 
particularly the exemption of real property from the simple 
contract debts of its proprietor, is intimately connected with 
the law of descent and primogeniture, so essential, (at least in 
the opinion of some,) to the upholding of the aristocracy of 
the kingdom. Against such high considerations the claims 
of justice can hardly be expected to prevail. 

A great portion of the improvements in the modern juris- 
prudence of England have been effected by the rules, and 
often by the contrivances and fictions of the courts. So im- 
portant indeed have they become, that at this moment the 
practical operation of the law could not be endured with- 
out them. But the evil in this case is beyond the reach or 
control of the courts of law. It is only when a creditor can 
avail himself of the aid of a court of equity, in the distri- 
bution of the estate of an insolvent debtor, that he can ob- 
tain that justice, which the laws of this country generally 
afford him in every case of this description. 

In the view, which it is now proposed to give of our own 
laws in relation to the administration and distribution of 
insolvent estates, their origin and progress in the colony and 
province of Massachusetts will be traced, and finally their 
present maturity under the state government. Afterwards 
the principal points of difference between the law of this, 
and several of the other states upon this subject, will be 
noticed. 

The first settlers of this country brought with them the 
laws of their native land, and made them the basis of all their 
political institutions. ‘They claimed the right of self-go- 
vernment: but it was the right of governing themselves ac- 
cording to the laws of England. 'To those laws they re- 
ferred the construction and enforcement of contracts; and 
by them they regulated all their most important municipal 
concerns. 
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In the colony of Massachusetts, the law of England con- 
tinued, in relation to the subject we are now considering, 
until 1677, when the first ordinance was passed, for the 
equitable distribution of the estates of persons dying insol- 
vent. It directed, that upon information that any person 
had died intestate, whose estate was insolvent, and insuffi- 
cient to satisfy all the creditors, the county court, after 
granting administration, should empower commissioners to 
receive and examine the claims of the several creditors, 
giving notice in the town of Boston, the town where the de- 
ceased lived, and three next adjacent towns, and allowing 
twelve months, (or such further time as the court should 
order,) for the creditors to prove their claims. The com- 
missioners were to allow such debts as they found to be 
clear and unquestionable; and the court were directed to 
make just distribution among all the creditors, according to 
their due proportion. The creditors who failed to make 
out their claims within the time limited in the commission 
were forever barred, unless they could find some property 
of the deceased, not before known, or put into the inven- 
tory. 

In this first attempt to make an equitable distribution of 
insolvent estates, no provision was made for an appeal from 
the decision of the commissioners. It was limited to estates 
of persons dying intestate; and extended only to the per- 
sonal property of the deceased. Thus the law continued 
until the colony was erected into a province by the charter of 
William and Mary, in 1691. 

Immediately after receiving the new charter, the provin- 
cial legislature passed an act, in which, after reciting that 
the estates of most persons within the province consist 
chiefly of houses and lands, which give them credit; and 
that some are remiss about paying their debts, and others 
happened to die before they are discharged, it is enacted and 
declared, that all lands or tenements, belonging to any per- 
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son in his own right, should stand chargeable with the pay- 
ment of all his just debts, as well as his personal estate, and 
should be liable to be taken in execution and satisfaction of 
the same. It further provided, that where the goods and 
chattels of any deceased person were insufficient to dis- 
charge his just debts due at the time of his decease, the su- 
perior court should grant license to the executor or admin- 
istrator to sell all, or so much of the real estate, as should 
be necessary to satisfy his just debts. 

This appears to be the first law which made real estate 
liable to the payment of debts generally, in any part of this 
country. The effect of it was highly important and bene- 
ficial ; but the provisions relating to the equitable distribu- 
tion of the estates of persons dying insolvent were still de- 
fective, particularly as they were confined to persons dying 
intestate. 

To remedy these defects, a statute was passed, four years 
after, (8 W. & M. C. 36,) extending the former provisions 
to the estates of all persons dying insolvent, testate as well 
as intestate, and directing an equal distribution among all 
the creditors, ‘‘ saving that debts due to the crown, and 
those incurred for the sickness and necessary funeral charges 
of the deceased, were to be first paid. It also authorized 
the executor or administrator, notwithstanding the allowance 
of the commissioners, “‘ to contest the proof of any debt, at 
the common law.”’ ‘This seems to have allowed an appeal 
from the decision of the commissioners to a court of law, 
only on one side, that is, when the executor or administra- 
tor was dissatisfied with their allowance of the claim. But 
where the claim had been disallowed by the commissioners, 
the rights of the creditors seem to have been absolutely 
foreclosed. 

From this time no further alteration was made in the law 
relative to the subject under consideration, until after the 
revolution which severed the American colonies from the 
parent state, a period of almost a century. 
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Upon the revision of the provincial code in 1784, the 
only new provision of importance which was introduced, 
was to authorize any creditor, whose claim should be either 
wholly or in part rejected by the commissioners, to have it 
determined by a court of law, provided he should give no- 
tice at the probate office within twenty days after the report 
should be made, and bring his action ‘‘as soon after as may 
be ;” which last expression has been construed not to re- 
quire that in every case the action should be commenced at 
the next term of the court of common pleas. (Guild v. 
Hale, Ex’r., 15 Mass. Rep. 455.) It also provides, that the 
executor or administrator, to whom the like privilege, (as 
was before observed,) had been given by the provincial 
statute, should give notice in the same manner and within 
the same time of his intention to avail himself of it. And 
instead of the expression ‘‘ debts due to the crown,” in the 
provincial act, the legislature have substituted the words, 
‘all rates and taxes, and debts due to the commonwealth.” 

Such are the provisions of our insolvent laws, in relation 
to the property of deceased debtors. Their great object is 
the distribution of all the effects, pro rata, among the cred- 
itors, with exception of the privileged debts beforemen- 
tioned, which are to be discharged in the first place by the 
executor or administrator. For this purpose all the per- 
sonal estate of the deceased, and all the real estate of which 
he died seised in fee simple, or in tail, or as tenant pur auter 
vie, go to constitute a common fund. ‘The whole is to be 
collected and reduced to money by the executor or adminis- 
trator. The claims of the creditors, and the distribution of 
the effects, are adjusted and decreed in the probate court, 
and by proceedings under its authority. ‘The law allows 
the executor or administrator an exemption from suits for 
the space of one year, to ascertain the condition of the 
estate. If he believes it insolvent, he will so represent it to 
the judge of probate. If the judge allows the representa- 
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tion, he awards a commission of insolvency, and the estate 
is then said to be apparently insolvent. ‘The law will not, 
after this, permit any of the property to be seized upon by 
the creditors, under legal process, until the fact of actual 
insolvency shall be ascertained. But it is not until the re- 
turn of the commission, the settlement of the administration 
account, and a decree of distribution by the judge, that there 
is legal evidence of an absolute insolvency. When this 
takes place, it only remains for the executor or adminis- 
trator to distribute the property among the creditors, pursu- 
ant to the decree. 

The provisions of our insolvent laws, it may be here ob- 
served, have so far altered the course of pleading and other 
proceedings by executors and administrators in cases of 
insolvency, that English precedents are almost wholly inap- 
plicable. In the English courts, the defendant, who is sued 
in that capacity, may plead payment of debts by record, 
specialty, or simple contract, where the plaintiff’s claim is 
not of a higher grade, and that he has no assets beyond. 
Or he may plead a retainer for his own debt, and the like, in 
bar of a demand of the same or an inferior degree. These 
pleas are called pleading a special plene administravit. He 
may also plead plene administravit generally, where he has 
appropriated the assets in payment of the debts in their 
order of priority, as far as they will go. 

Under our law the case is very different. The executor 
or administrator has no right to pay any except privileged 
debts in full, unless there is property sufficient to pay all 
the debts. He cannot therefore plead either a special or 
general plene administravit, at least according to the forms 
of the English practice. 

One consequence of this difference in our law is, that 
suffering a default by an executor or administrator is not 
conclusive evidence of assets, as in England. If the estate 
proves to be insolvent, even after a judgment recovered 
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against him, he may plead the insolvency in bar to the scire 
facias (Colman v. Hall, 12 Mass. R. 570). On the whole, 
it is very manifest, that our insolvent laws are equitable 
and highly beneficial to the community; but at the same 
time, it must be admitted that they have enhanced, in no 
inconsiderable degree, the difficulty, and even the peril of 
administering and settling insolvent estates. 

With this view of the law of Massachusetts, we are now 
to notice some of the most important points in which the 
laws of the other states differ from it, or from the rules of 
the common law upon this subject. And here, as upon 
most other subjects of municipal law, considerable diversity 
will be found to exist. All the state legislatures have de- 
parted from the law of England, but in very different de- 
grees. In those states in which courts of equity have been 
established, particularly in New York, Maryland, Virginia, 
and South Carolina, their aid has been frequently resorted 

,to, in the settlement of insolvent estates. In the other states, 

these proceedings have been generally, if not wholly, con- 
ducted in the courts of probate, or orphan’s court, either 
with the aid of commissioners, or by the agency of its own 
officers, according to the different views of the state legisla- 
tures. 

In the New England states, it may be observed, that 
Massachusetts has generally taken the lead in the most ma- 
terial changes from the common law. Her acts of legis- 
lation, upon this, as upon many other subjects, have been 
almost literally transcribed by New Hampshire, Vermont 
and Rhode Island. In Connecticut also, the general system 
is the same, with only some slight difference in the forms of 
proceeding. In all these states, the real, as well as personal 
property of deceased insolvents goes to constitute a general 
fund for the payment of debts; and no preference is given 
to one security over another. 

In New York likewise, the real property is liable to the 
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payment of all the debts; and no distinction is made be- 
tween specialties and simple contracts. But judgments of 
all courts of record, if docketed in the manner prescribed 
by the statute, not only have a general preference, but are 
a permanent lien upon the land, for the space of ten years. 
This privilege, however, does not extend to recognisances, 
nor, (as it seems,) to decrees of the court of chancery. And 
this court may in some cases interpose, as in England, for 
the purpose of making an equitable distribution of real 
assets. 

The law of New Jersey does not essentially differ from 
that of New York: though the relief afforded by equity is 
much more limited. In both the last mentioned states the 
course of pleading by executors and administrators is very 
analogous to that of the English practice; and the suffering 
a default is conclusive evidence of assets. 

By the law of Pennsylvania, lands of deceased insolvents 
are subjected to the payment of their debts; and the order 
in which they are to be discharged is prescribed, in case of 
deficiency of assets. It recognises the ancient common law, 
as stated by Bracton, and includes the wages of servants, 
with the expenses of the last sickness and funeral, in the 
most favored class of debts. After these are to be paid 
rents in arrear, not exceeding one year, next judgments, then 
recognisances, after these bonds and other specialties, then 
all other debts, without distinction, except debts due to the 
state, which, (contrary to the law of England, and most of 
the other states,) are postponed to all others. In order to 
effect this distribution, auditors are appointed by the or- 
phan’s court, whose power and duty are very similar to 
that of commissioners with us. 

The state of Delaware follows substantially the law of 
Pennsylvania, but with some unimportant variations. 


In Maryland, a more limited scale of precedence is estab- 
lished. Judgments and decrees of courts of equity are en- 
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titled to a preference over all other claims. After these; all 
other debts seem to be put upon the same footing, without 
priority or preference. And if real estate has descended to 
the heir, or been devised, whereby the heir or devisee becomes 
liable for the debts of the deceased, they are to be proceeded 
against in the same manner, as an executor or administra- 
tor. 

In Virginia, no preference is given to any particular class 
of creditors over others. If no other person will administer 
upon insolvent estates, the sheriff of the county is to dis- 
pose of all the property and bring the proceeds into court, 
where they are to be distributed to all the creditors, pro 
rata. 

Kentucky has adopted the law of Virginia upon this sub- 
ject, in every respect. 

In North Carolina, South Carolina, and Georgia, it seems 
that all the property of the deceased insolvent, real as well 
as personal, constitutes one general fund, to be distributed 
pro raid, as with us, among all the creditors of every class, 
without distinction. 

With regard to several of the new states, we have not 
sufhcient information upon this subject to state their regu- 
lations with precision. 

In none of the states is the executor or administrator al- 
lowed to retain, as in England, for his own debt, where 
there is an insufficiency of assets to discharge all the claims 
of the same grade. Nor is he permitted in any case, as in 
that country, to exhaust the whole amount of the assets in 
paying one, or a few favored creditors of the same class. 
In every case, creditors of the same grade are to be satisfied 
part passu. 

On the whole, whatever opinion may be entertained of 
the comparative merit of the laws of the different states, 
there can be no doubt entertained by any one, that they 
have all made greater or less improvement upon the law of 


England. 
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JURISPRUDENCE. 


I—DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 9 Adolphus and Ellis, Parts 3 and 4; 10, Same, Part 1; 
2 Perry and Davison, Part 4; 3 Same, Parts 1 and 2; 1 Scott’s New Re- 
ports, Part 1; & Meeson and Welsby, Parts 1, 2 and 3; 8 Dowling, Parts 
1, 2 and 3; 1 Manning and Granger, Part1; 9 Carrington and Payne, 
Part 2. 


ACTION ON THE CASE. (By ,reversioner.) The erection on 
the defendant’s house of eaves and a pipe, overhanging, and 
conducting water on land in the occupation of a tenant, isa 
permanent injury, which gives a right of action to the rever- 
sioner. Tucker y. Newman, 3 P. & D. 14. 

ARBITRATION. (Award, when“ made and published.”) Where 
an order of reference required that the arbitrator should make 
and publish his award in writing, ready to be delivered to the 
parties, or such of them as should require the same, on or be- 
fore a certain day ; Held, that the award was “ published ” and 
“ready to be delivered,” within the meaning of the order, 
when it was executed by the arbitrator in the presence of and 
attested by witnesses; and that it could not be set aside, although 
the plaintiff died on the following day, and before he had notice 
that the award was ready. (3 M. & W. 461; 9 Bing. 605; 5 
B. & Adol. 518.) Brooke vy. Mitchell, 6 M. & W. 473; 8 
D. P. C. 392. 

ASSUMPSIT. (When it lies against a stakeholder.) The plain- 
tiff agreed with G. to pay him 251. if he performed certain work 
VOL. XXV.—NO. L. 25 
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to the satisfaction of a referee, and that a check for 25/. should 
be deposited with the defendant, to be handed over to G., if the 
work succeeded ; if not, to be returned to the plaintiff. The 
check was so deposited, and the defendant presented and ob- 
tained cash for it. The referee subsequently disapproved of 
the work, but no decision by him was communicated to the de- 
fendant: Held, that under these circumstances, the plaintiff 
could not sue the defendant for the amount of the check ; and 
that the turning of it into money was not a breach of the de- 
fendant’s duty as stakeholder, which entitled the plaintiff to re- 
cover it as money received to his use, it not appearing by the 
evidence that the parties had contemplated any distinction be- 
tween a check and money. Wilkinson v. Godefroy, 9 Ad. & 
E. 536. 

AUTREFOIS ACQUIT. If a party charged with murder, com- 
mitted in the perpetration of a burglary, be generally acquitted 
on that indictment, he cannot afterwards be convicted of the 
burglary with violence, as the general acquittal on the charge of 
murder would be an answer to that part of the indictment con- 
taining the allegation of violence. Reg. v. Gould, 9 C. & P. 364. 

BANKERS. (Liability of.) A. having received a sum of money 
bequeathed by will to his wife, gave it to her to take care of. 
The wife, without his knowledge, deposited it in a bank, in the 
name of her son by a former marriage, who was then an infant, 
and took from the bankers an accountable receipt in her son’s 
name, bearing interest. Held, that the bankers were liable to 
A. for the amount, in an action for money had and received. 
Calland V. Loyd, 6 M. & W. 26. 

BILLS AND NOTES. (Notice of dishonor.) The following 
was held a sufficient notice of dishonor: * D.’s” acceptance for 
£200, drawn and indorsed by you, due 30th July, has been pre- 
sented for payment and returned, and now remains unpaid. 
(2M. & W. 799.) Cook v. French, 10 Ad. & E. 131, n. 

2. (Promissory note, what is.) The following instrument is pay- 
able on a contingency, and therefore not a promissory note : 

‘** Twelve months after date I promise to pay A. and B. £500, 
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to be held by them as collateral security for any moneys now 
owing to them by J. M. which they may be unable to recover 
on realizing the securities they now hold, and others which may 
be placed in their hands by him. (4 M. & and W. 169.) 
Robins v. May, 3 P. & D. 147. 

3. (What is a promissory note.) The following document was 
held to be a promissory note, and to requireastamp; ‘ August 
25, 1837. Memorandum, that I, Benjamin Payne, had £5 5s. 
for one month of my mother and §., from this date, to be paid 
by me to her.—Benjamin Payne.” (4 B. & C. 235; 7D.P.C. 
598. Shrivell v. Payne, 8 D. P. C. 441. 

4. (Failure of consideration.) To anaction ona bill of exchange 
for 20/. 8s. 6d., the defendant pleaded that it was agreed between 
him and the plaintiff that the plaintiff should do certain carpen- 
ter’s work for the defendant for 63/. ; that defendant paid plain- 
tiff 43/. on account of the work, and accepted the bill on ac- 
count of the residue: that plaintiff neglected to do certain part 
of the work, and did other part in an unworkmanlike manner ; 
and that the 43/. paid was more than the value of the work 
done: Held a bad plea after verdict, as not showing a total 
failure of consideration for the bill. Priquet v. Larne, 8 D. P. 
C. 174. 

COINING. An indictment under 2 W. 4, c. 34, s. 15, charging 
the gilding sixpences with materials capable of producing the 
color of gold, is good, and supported by proof of coloring six- 
pences with gold. Reg. v. Turner, 2 Moo. C. C. 42. 

2. (Joint possession.) When pieces of counterfeit coin are found 
on one or two persons acting in guilty concert and both knowing 
of the possession, both are guilty under 2 W. 4, c. 34, s. 8. 
Reg. v. Rogers, 2 Moo. C. C. 85. 

COMPOUNDING FELONY. A person may be convicted under 
18 Eliz. c. 5, s. 4, of taking money, &c., though in fact no 
offence liable to a penalty has been committed by the person 
from whom the money is taken. Reg. v. Best, 2 Moo. C. C. 124. 

COVENANT. Covenant does not lie against the chairman of the 
board of directors of a joint stock company, not incorporated 

25* 
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by act of parliament, upon a deed under the seal of a former 
chairman. Hall vy. Bainbridge, 1 Scott’s N. R. 151. 


DETINUE. If one joint tenant bring an action of detinue, the 


9 
we 


objection that the other tenant should have joined can be taken 
only by plea in abatement. Broadbent vy. Ledward, 3 P. & D. 
45. 

(Pleading.) ‘The plea of non detinet merely puts in issue the 
simple fact of detainer, and if the defendant relies upon a justi- 
fiable detainer, he must plead it specially. Richardson v. 
Frankum, 8 D. P. C. 347. 


EMBEZZLEMENT. A coachman, employed by one proprietor 


of a coach to drive a certain part of the journey and to receive 
money and hand it over to him, may be charged with embez- 
zling the money of that proprietor, though the money when re- 
ceived by him would belong to him und his partners. Reg. v. 
White, 2 Moo. C. C. 91. 


EVIDENCE. (Hand-writing.) Where the hand-writing of A. B. 


~: 


3. 


is in evidence, a paper purporting to be written by A. B., but 
not relating to the issue in the cause, cannot be put into the 
hands of witnesses in order to test their veracity, by asking 
them whether it is in his hand-writing. (5 Ad. & E. 514.) 
Griffits v. Ivory, 3 P. & D. 179. 

(Secondary evidence.) There are no degrees in secondary evi- 
dence ; therefore a party who has laid the foundation for such 
evidence may prove the contents of a deed by parol, though it 
appear that an attested copy is in existence. (6 C. & P. 206.) 
Doe d. Gilbert v. Ross, 8 C. & P. 389. 

(Notice to produce—Secondary evidence.) The plaintiff had 
given the defendant notice to produce certain letters written by 
the defendant to his partner in New South Wales, and had called 
upon him to admit an extract from a letter book kept by the de- 
fendant (describing it): Held, that the letters contained in the 
book were secondary evidence of those described in the notice, 
although no other proof was given that the letters had been ac- 
tually sent: Held also, that the defendant waz sot entitled to 
read other letters contained in the letter book. 
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The notice to produce was served four days before the trial. 
The action was commenced in 1832, and proceedings had taken 
place in Chancery also in respect of the subject-matter of the 
letters: Held, that they must be presumed to have been sent 
back from New South Wales, and that the notice was therefore 
sufficient to let in secondary evidence. 

The fact of copies of letters being kept in a merchant’s letter 
book is evidence against him of the letters having been sent. 
Sturge v. Buchanan, 2 P. & D. 573. 

4. (Notice to produce.) A notice to produce in sufficient time on 
the party himself, is sufficient, though he have employed an at- 
torney in the cause. And it is not invalidated by a subsequent 
bad service of notice on the attorney. Hughes vy. Budd, 8 
D. P. C. 315, 

5. (Dying declarations.) The declarations of a child of ten years 
old, made under the apprehension and expectation of immediate 
death, held receivable. Reg. v. Perkins, 2 Moo. C. C. 135. 

EVIDENCE IN CRIMINAL CASES. (Subsequent felony— 
Proof of identity of prisoner.) To prove the identity of a pris- 
oner named in a certificate of a previous conviction, it is not 
necessary to call a witness who was present at the trial to which 
the certificate relates ; it is sufficient to prove that the prisoner 
is the person who underwent the sentence mentioned in the 
certificate. Reg. v. Crofts, 9 C. & P. 219. 

2. (Deposition before coroner.) On a trial for murder, the depo- 
sition on oath of the prisoner before the coroner, on the inquest 
held on the body of the deceased, is not receivable in evidence 
against him. (9C. & P. 83; 8C. & P. 250.) Reg. v. Owen, 
9C. & P. 238. 

FERRY. (Declaration for infringement of—Statement of ferry 
right—Evidence—Reputation.) Under a declaration claiming 
a ferry across a river from A. to B. and back again from B. to 
A., the plaintiff may recover in respect of a ferry one way only, 
from A. to B. 

And under a lease of a ferry, describing it as from A. to B., 
and back again from B. to A., a ferry one way only will pass. 
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A ferry-right is pudblici juris, and therefore evidence of repu- 
tation is admissible on a question touching the right; and so 
also a verdict or decree in equity, in which the right in question 
was adjudicated on. Pim v. Curell, 6 M. & W. 234. 

FOREIGN JUDGMENT. A judgment of one of the superior 
courts of Ireland, or of any other than one of the superior courts 
of this country, is not conclusive against the defendant, if it ap- 
pear that he was not duly served with process in the action. 
(2 B. & Ad. 951.) 

FORGERY. (Forged request.) A forged paper in the follow- 
ing form,—* Please let the lad have a hat, and I will answer 


for the money,” 


is a forged request for the delivery of goods, 
and is not the less so because it may also be a false undertaking 
for the payment of money. Reg. v. White, 9 C. & P. 282. 

2. (Felonious uttering.) Knowingly uttering a bill of exchange, 
all the names on which are fictitious, is within the forgery stat- 
utes, though the party uttering intended to provide for the pay- 
ment of the bill, the fact of the parties not being real being un- 
known to the person taking the bill. Reg. v. Hill, 2 Moo. C. C. 
30. 

3. (Uttering of bill.) An indictment for uttering a forged bill of 
exchange is supported by proof of uttering an instrument in 
form of a bill with a forged acceptance on it, though there be 
no person named as the drawee of the bill. Reg. v. Hawkes, 2 
Moo. C. C. 60. 

FRAUDS, STATUTE OF. (Pleading—Consideration.) The 
objection, that there is no note in writing of a promise to pay the 
debt of another, within 29 Car. 2, c. 3, s. 4, need not be pleaded 
specially. (5 M. & W. 456.) 

A promise to a debtor to pay his debt to a third person, is not a 
promise to answer for the debt of another, within 29 Car. 2, c. 3, 
s. 4, which applies only to promises made to the person to whom 
another is answerable. (8 B. & C. 728; 2 East, 325.) 

Mere moral consideration will not support an express promise. 
An express promise can only revive a precedent good considera- 


tion, which might have been enforced at law through the me- 
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dium of an implied promise, had it not been suspended by some 
positive rule of law, but can give no original cause of action, if 
the obligation on which it is founded never could have been en- 
forced at law, though not barred by any legal maxim or statute. 
Therefore a declaration, charging the defendant on a promise 
to repay the plaintiff money laid out by him in the maintenance 
of an infant, who afterwards became the defendant’s wife, and 
in the improvement of her land, and alleging that the defend- 
ant, in right of his wife, had received the benefit of all the 
moneys so expended, was held bad in arrest of judgment. LEast- 
wood vy. Kenyon, 3 P. & D. 276. 


2. (Contract for interest in land.) The defendant agreed to give 


a 
- 


the plaintiff 45/. for a crop of corn and potatoes then growing 
in his field, and the stubble afterwards, and whatever lay grass 
was in the field ; the defendant to harvest the corn and dig the 
potatoes, and the plaintiff to have the liberty of turning in his 
own cattle, and to pay the tithes: Held, that this was not a con- 
tract for the sale of an interest in land: for that the growing 
crops were mere chattels; and, with regard to the grass, as the 
plaintiff did not part with his possession of the soil, the contract 
was to be construed as an agistment of the defendant’s cattle by 
the plaintiff. (5 B. & C. 829.) Jones v. Flint, 2 P. & D. 594. 

3. (Goods, §c. within s. 17, what are.) A contract for the sale of 
shares in a banking company of 10/. value, is not a contract for 
the sale of goods, wares or merchandise, so as to require a 
written memorandum within the 17th section of the Statute of 
Frauds. Humble v. Mitchell, 3 P. & D. 141. 


(Variation of written contract by parol.) The terms of a 


— 


written contract for the sale of goods, falling within the opera- 
tion of the Statute of Frauds, cannot be varied or altered by 
parol; and where a contract for the bargain and sale of goods is 
made, stating a time for the delivery of them, an agreement to 
substitute another day for that purpose, must, in order to be 
valid, be in writing. (5 B. & Adol. 58; 2 P. & D. 447.) Mar- 
shall vy. Lynn, 6 M. & W. 109. 

INFANT. (Liabilities of—Necessaries, what are.) Toa decla- 
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ration for goods sold, &c., the defendant pleaded his infancy, 
to which the plaintiff replied that the goods were necessaries 
suitable to the degree, estate, and condition of the defendant : 
Held, that the term necessaries inclu¢ed such things as were 
useful and suitable to the state and condition in life of the party, 
and not merely such as are requisite for bare subsistence. 
It is a question for the jury, whether the articles are such as 
a reasonable person, of the age and station of the infant, would 
require for real use. Peters v. Fleming, 6 M. & W. 42. 
INSURANCE. (On expected profits—Insurable interest.) Messrs. 
H. & Co., being the owners of two ships, called the Antelope 
and the Maria, trading to the coast of Africa, and which were 
then expected to arrive in Liverpool with cargoes of palm oil, 
agreed verbally to sell to the plaintiffs 200 tons of oil; 100 
tons to arrive by the Antelope, and 100 tons to arrive by the 
Maria. The Antelope did afterwards arrive with 100 tons of 
oil on board, which were delivered by H. & Co. to the plaintiffs. 
The Maria, having 50 tons of palm oil on board, was lost by 
perils of the sea. The plaintiffs having insured the oil on board 
the Maria, together with their expected profits thereon: Held, 
that they had no insurable interest, as the contract they had en- 
tered into with H. & Co., being verbal only, was incapable of 
being enforced. Stockdale vy. Dunlop, 6 M. & W. 224. 
LANDLORD AND TENANT. (What is a breach of covenant 
not to carry manure off farm.) Where, at the sale of the stock 
of the defendant, the tenant of a farm, W., the tenant of an 
adjoining farm, bought two cows, and, by the defendant’s per- 
mission, left them on the defendant’s farm for some weeks, 
bringing provender from his own farm to feed them: Held, that 
the manure made by these cows was manure made on the farm, 
and that the removal of it by W. was a breach of the condition 
of a bond, whereby the defendant had stipulated with his land- 
lord that he would “ put and spread all the manure and com- 
post then collected in the middenstead, or on any other part of 
the farm, on the meadow land, and would not sell, cart, or con- 
vey away any dung, compost, or manure from the said farm.” 
Hindle vy. Pollitt, 6 M. & W. 529. 
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LARCENY. (By servant.) Ifa servant take his master’s pro- 


9) 
ee 


perty, and hand it over to another as a gift, it is as much a 
felony as if he sell or pledge it. Reg. v. White, 9 C. & P. 344. 
( Value of thing stolen.) Although, to make a thing the subject 
of an indictment for larceny, it must be, and stated to be, of 
some value, yet it need not be of the value of some coin known 
to the law, that is to say, of a farthing at the least. Reg. v. 
Morris, 9 C. & P. 349. 

If the owner of goods employ a person, not in his service, to 
take them to a particular place, show them to a customer, and 
bring them back, without authorizing him to sell them to or 
leave them with the customer, and he, instead of taking them to 
the place appointed, sell them for his own benefit, he will be 
guilty of larceny, as he had the mere custody and not the pos- 
session of the goods. Reg. v. Harvey, 9 C. & P. 353. 

(By bailee or servant.) A person hired to drive cattle to a par- 
ticular place, who sells the same and absconds with the money, 
is guilty of stealing, though the intention to sell be not conceived 
till after taking possession of the cattle. Reg. v. Jackson, 2 
Moo. C. C. 32. 

(By servant—of check. It is larceny in the servant of the 
drawer of a check on bankers, to whom it is given to deliver 
to a third person, to appropriate the value to his own use ; and 
the charge may be of stealing a valuable security, to wit, a 
check of the value specified, without stating the drawees to be 
bankers. Reg. v. Heath, 1 Moo. C. C. 33. 


LIBEL. (Province of judge and jury in actions for libel.) In 


an action for libel, the judge is not bound to state to the jury, 
as matter of law, whether the publication complained of be a 
libel or not; but the proper course is for him to define what is 
a libei in point of law, and to leave it to the jury to say whether 
the publication in question falls within that definition ; and, as 
incidental to that, whether it is calculated to injure the charac- 
ter of the plaintiff. 

A publication may be a libel on a private person, which would 
not be any libel on a person in a public capacity ; but any im- 


—~ 
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putatian of unjust or corrupt motives is equally libellous in either 
case. Parmiter v. Coupland, 6 M. & W. 105. 

LIMITATIONS, STATUTE OF. (Appropriation of payments— 
Acknowledgment.) An attorney having several demands against 
his client, some of which were barred by the statute of Limi- 
tations, and others not, claimed a right to appropriate in satis- 
faction of the earlier items, a sum received on the client’s ac- 
count for damages recovered in an action: Held, that he had 
no right to do so. 

The defendant had a claim against the plaintiff (his attorney), 
the amount of which was unascertained. Atthe foot of his bill, 
the plaintiff acknowledged the debt thus :—‘ By Mr. Lacy’s 
bill ——,” leaving a blank for the sum. Held, that this was a 
sufficient acknowledgment to take the case out of the Statute of 
Limitations, and that the amount might be supplied by parol 
evidence. (1C. & M. 623; 3 Bing. N. C. 883.) Waller vy. 
Lacy, 1 Scott’s N. R. 186. 

MASTER AND SERVANT. (Liability for negligence of driver 
of job horses.) ‘The owner of a carriage, who hires from a job- 
master horses and a coachman by the day or drive, is not liable 
for an injury done by the coachman’s negligence ; although he 
pays the coachman a regular sum for each drive, the coachman 
receiving at the same time weekly wages from the jobmaster ; 
although he provides for the coachman a livery to be worn dur- 
ing the drive; and although the injury was done while the 
coachman had left the horses to go into the house of the owner 
of the carriage, in order to take off the livery. 6B.&C. Quar- 
man vy. Burnett, 6 M. & W. 

MONEY HAD AND RECEIVED. One of two partners, after 
the dissolution of the partnership, received from an insurance 
office (under a policy effected in his own name) the value of 
goods belonging to the plaintiff, which had been deposited with 
the firm for the purpose of manufacture, and destroyed by fire: 
Held, that the sum so obtained was not money had and received 
by the two partners to the plaintiff’s use. Armitage vy. Winter- 
bottom, 1 Scott’s N. R. 23. 
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MURDER. (By poisoning—Through innocent agent.) The 


prisoner had bought a bottle of laudanum, and directed the per- 
son who had the care of her infant child to give it a teaspoonful 
every night. That person did not do so, but put the bottle on 
the mantlepiece, where another little child found it, and gave 
part of the contents to the prisoner’s child, of which it died: 
Held, that under these circumstances, the administering of the 
poison was in law an administering by the prisoner, as if she 
had herself given it to the child with her own hand. Reg. v. 
Michael, 9 C. & P. 356. 

2. (Of child—Name.) In an indictment for child murder, the 
child must be named, or stated to be of name unknown, or oth- 
erwise accounted for. It is not enough to describe the child as 
not baptized. Reg. v. Biss, 2 Moo. C. C. 93. 

3. (By poison, proof of.) An indictment for the murder of A. B. 
by poison, stating that the prisoner gave and administered a 
certain deadly poison, is supported by proof that the prisoner 
gave the poison to C. D. to administer as a medicine to A. B., 
but C. D. neglected to do so, it was accidentally given to A. B. 
by a child; the prisoner’s intention throughout being to murder. 
Reg. v. Michael, 2 Moody, C. C. 120. 

PARENT AND CHILD. (Liability of parent for debts of child.) 
The moral obligation which a father is under to provide for his 
child imposes on him no liability to pay the debts incurred by 
the child; and he is not so liable, unless he has given the child 
authority to incur them, or has contracted to pay them. 

The defendant’s son, an infant of twenty years of age, had 
lodged for some time with the plaintiff, during a part of which 
he had earned wages, and paid for his board, &c. He after- 
wards fell ill, and was unable to pay for the necessaries with 
which the plaintiff continued to supply him. The plaintiff ap- 
plied to his father for money, who wrote in answer, that he 
could not advance any at that time, but his son would come into 
possession of money in the following month, when he would be 
twenty-one, and would then be able to pay what he owed the 
plaintiff himself; Held, that this letter was no admission of a 
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liability in the father. (The court questioned the decisions in 
Blackburn v. Mackey, 1 C. & P. 1; and Law v. Wilkin, B. & 
Adol.) Mortimore v. Wright, 6 M. & W. 482. 

PARTICULARS OF DEMAND. The declaration charged the 
defendant with not taking care of, and with not returning cer- 
tain goods. The particulars claimed damages only for the non 
return of the goods: Held, that the plaintiff could not go into 
evidence of damage done to the goods, though extending to 
their total destruction. Moss v. Smith, 1 Scott’s N. R. 25. 

PARTNERSHIP. (Bill or note made in name of.) Where a 
member of a firm called the ** Newcastle and Sunderland Walls- 
end Coal Company,” made a note in the name of the “* New- 
castle Coal Company,” and payable at a bank with which they 
had no account: Held, that it was not to be presumed that the 
note was made with the authority of the firm, and that it was 
properly left to the jury to say whether the note was so made 
or not. Faith v. Richmond, 3 P. & D. 187. 

2. (Effect of covenant of one partner not to sue debtor.) In action 
for a partnership debt a covenant not to sue, entered into by 
one only of the plaintiffs, cannot be set up asa release. Walms- 
ley v. Cooper, 3 P. & D. 149. 

3. (Liability of, to third parties.) Where an agreement is entered 
into for a partnership to commence on a given day, the fact that 
the partnership deed is not executed till a subsequent day, will 
not affect the liability of the members of the firm in respect of 
contracts entered into with third persons. (10 B. & Cr. 288.) 
Battley v. Bailey, 1 Scott’s N. R. 143. 

PAYMENT OF MONEY INTO COURT. (What it admits.) 
In an action for use and occupation, payment of money into 
court by the defendant admits the contract, and therefore it is 
not open to him to contend that the plaintiff is without title, or 
that another co-plaintiff should have joined in the action, although 
these facts may appear doubtful on the plaintiff's own evidence. 
Dolly v. Iles, 3 P. & D. 287. 

2. (To whom paid out.) Where money is paid into court by a 
defendant, who dies before verdict or interlocutory judgment, 
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whereby the suit abates, the money can be paid out only to the 
present representative of the deceased: an application on the 
part of his attorney will not be entertained. Palmer v. Ruffen- 
stein, 1 Man. & G. 94. 


PRACTICE. (Right to begin.) In an action on a bill of ex- 


change by indorsee against acceptor, the defendant pleaded 
pleas denying the acceptance and indorsement and also a plea 
of payment, on which issues were joined. At the trial the de- 
fendant’s counsel offered to admit the acceptance and indorse- 
ment, and claimed the right to begin: Held, that this admission 
of all the facts of which the proof was on the plaintiff, did not 
entitle the defendant to begin. Pontifex v. Jolly, 9 C. & P. 202. 


- (Same.) In assumpsit for the wrongful dismissal of a teacher 


in a school before the expiration of the year for which he was 
engaged, the only issue was on a plea justifying the dismissal : 
Held, that the defendant was entitled to begin. Harnett v. 
Johnson, 9 C. & P. 206. 

(Same.) In assumpsit on a warranty of a horse, where the 
plaintiff in his declaration averred that the horse was not sound, 
and the defendant pleaded only that it was, on which plea issue 
was joined, the plaintiff was held entitled to begin. Osborn v. 
Thompson, 9 C. & P. 339. 


PRACTICE IN CRIMINAL CASES. (Retracting plea of 


guilty.) A prisoner who has pleaded guilty to a charge of felony, 
and on whom sentence has been passed, cannot afterwards be 
permitted to retract his plea and plead not guilty. Reg. v. Sell, 
9C. & P. 346. 

If additional evidence be discovered in the progress of a crim- 
inal case, the counsel for the prosecution is not at liberty to open 
the nature of such evidence in an additional address to the jury. 
Reg. v. Courvoisier, 9 C. & P. 362. 


PRINCIPAL AND AGENT. (Liability of principal for false 


representation of agent.) A. applied to C. a house agent, re- 
specting a ready furnished house which C. had to let for B., and 
asked him ‘whether there was any objection to the house.” C. 
replied that there was none; whereupon A. took the house by 
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a written agreement, in which however this parol statement was 
not embodied. In fact there was a brothel next door to the 
house; B. knew of this fact, but C. did not: Held, in an action 
by B. against A. for the use and occupation of the house, that 
the untrue representation made by C. was no defence under a 
plea that A. had been induced to enter into the contract by 
fraud, covin, and misrepresentation, (Lord Abinger, C. B. dis- 
sentiente.) Cornfoot v. Fowke, 6 M. & W. 358. 

PRINCIPAL AND SURETY. (Right of action by surety when 
barred—Evidence.) By a promissory note, Ek. H., W. D., and 
J. H., jointly and severally promised to pay to J. E. £300 with 
interest. W.D. having afterwards paid J. EK. £280 on account 
of the note, J. E. made the following indorsement upon it :— 
* Received of W. D. the sum of £280 on account of the within 
note, the £300 having been origiually advanced to E. H.” In 
an action brought by W. D., who had paid the whole amount 
due, against J. H., to recover contribution from him “ as a co- 
surety ;” Held, that the indorsement was admissible in evi- 
dence, to prove not only the payment of the £280, but also that 
the money was originally advanced to E. H. as principal. (10 
East, 109 ; 15 East, 32.) 

The amount of principal and interest was paid by the plaintiff 
more than six years before the commencement of the suit, with 
the exception of £30, which was paid by him within that period. 
The Statute of Limitations having been pleaded: Held, that 
the plaintiff was entitled to recover only to the extent of £30, 
which had been paid within the six years, and that the statute of 
Limitations was a bar to the rest, as the right of action attach- 
ed as soon as the plaintiff had paid more than his proportion. 

Held, also, in an action on the same note against E. H., the 
principal, that the statute of Limitations was a bar to all except 
£30, as the plaintiff had a right of action against the principal 
the moment he paid any thing, for so much money paid to his 
use. (2 Bos. & P. 269; 6 Ves. 805; 14 Ves. 164.) Davies v. 
Humphreys, 6 M. & W. 153. 

PRIVILEGES OF PARLIAMENT. (Return of warrant of 
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speaker to habeas corpus, when conclusive.) To a writ of habeas 
corpus directed to the serjeant at arms of the house of com- 
mons, commanding him to bring up the bodies of W. E. and 
J. W., he returned the following warrant :—‘* Whereas the house 
of commons have this day resolved that W. E. and J. W., 
sheriff of Middlesex, having been guilty of a contempt and 
breach of the privileges of this house, be committed to the cus- 
tody of the serjeant at arms; these are therefore to require you 
to take into custody the bodies of the said W. E.and J. W., and 
them safely to keep during the pleasure of this house, for which 
this shall be your sufficient warrant. C.S.L. Speaker.” Held, 
first, that as the warrant stated the adjudication of the contempt 
generally, without setting out the particular facts from which 
the contempt arose, the court had no power to discharge the 
sheriff, or to inquire the nature of the contempt. (14 East, 1; 
3 B. & Ald. 420.) Secondly, that the adjudication of the con- 
tempt was sufficiently stated, although by way of recital. 
Thirdly, that it sufficiently appeared that the contempt was 
committed against the house of commons, and that the speaker 
had authority to issue his warrant. Reg. v. Evans, 8 D. P. C. 
451. 


RAPE. (Conviction for assault, under indictment for.) A boy 


under fourteen years of age, indicted for a rape, may be ac- 
quitted of the felony, and convicted of an assault, under 1 Vict. 
c. 85,s. 11. Reg. v. Brimilow, 2 Moo. C. C. 122; 9C. & P. 
366. 

(Same.) <A prisoner cannot be convicted of an assault with an 
intent to know, &c. a girl above ten and under twelve years of 
age, nor of a common assault, if she be consenting. The pro- 
per charge is of misdemeanor in attempting to commit a statuta- 
ble offence. Reg. v. Martin, 2 Moo. C. C. 123; 9C. & P. 213, 


215. 


RESTRAINT OF TRADE. The defendant demised to the 


plaintiff for ten years a brewery and premises at 8., ‘and also 
the exclusive or such other privilege as the defendant then en- 
joyed for supplying ale, &c. to the Punch Bowl, and certain 
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other public houses (naming them), which were then the pro- 
perty of the defendant, or were then under his control,” the de- 
fendant at the time of the demise himself occupied the Punch 
Bowl, but during the term assigned it to one G. In an action 
upon the above covenant, the plaintiff assigned as a breach 
that G. while tenant of the Punch Bowl, did not purchase all 
the ale, &c. consumed on the premises from the plaintiff, but 
purchased it from the defendant, and from divers other persons 
to the plaintiff unknown: Held, that this breach was not well 
assigned. 

Quere, whether the supposed privilege could properly form 
the subject-matter of a demise, or, if it could, whether it could 
be implied from the word ‘* demise.” ‘The indenture contained 
a covenant that the defendant ‘‘ would not, during the continu- 
ance of the demise, either by himself, or for, by, or with any 
person or persons, or for the use or benefit or advantage of any 
other person or persons whomsoever, exercise or carry on the 
trade or business of a brewer, or merchant or agent for the sale 
of ale, &c. in 8. or elsewhere, or in any manner howsoever be 


5 


concerned in.the said trade or business :” Held void, as being a 
general restraint of trade during the term. (5 M. & W. 548.) 
Hinde v. Gray, 1 Scott’s N. R. 123. 

SEDUCTION. (Form of action for.) An action cannot be 
maintained by a father for the seduction of his daughter while 
she was in the domestic service of another person; although it 
be alleged in the declaration that she was there with the inten- 
tion on the part of her father and herself that she should return 
to her father’s when she quitted her service, unless she should 
go into another service. Blaymire v. Haley, 6 M. & W. 55. 

SHEEP STEALING AND KILLING. Inflicting a wound on 
a sheep, of which it afterwards dies, with intent to kill, will sup- 
port an indictment for killing with intent to steal the carcase, 
though the sheep does not die till two days afterwards. Reg. v. 
Sutton, 2 Moo. C. C. 29. 

2. An indictment under 7 & 8 Geo. 4, c. 29, s. 25, for stealing a 
sheep, is supported by proof of stealing an ewe or ram, though the 
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statute specifies “ ram, ewe, sheep or lamb.” Reg. v. M’Cul- 
ley, 2 Moo. C. C. 34. 

SHIPPING. (Liability of charterer for detention of ship by 
frost.) The charterer of a ship for the conveyance of a cargo 
from a foreign port, is not liable to the owner for the unavoida- 
ble detention of the ship by the frost, after the completion of the 
loading. Pringle v. Molleit, 6 M. & W. 80. 

2. (Authority of master to borrow money.) The master of a ship 
has authority by law to pledge the credit of his owner, resident 
in England, for money advanced to the master in an English 
port where the owner has no agent, if such advance of money 
was necessary for the prosecution of the voyage ; and whether 
it was so or not is a question for the jury. (7 Price, 592; Ab- 
bott on Shipping, 116.) Arthur v. Barton, 6 M. & W. 138. 

SHOOTING. (Intent to murder, how proved.) On a count 
charging a shooting with intent to murder, guere whether it is 
essential that the jury should be satisfied that the intent to mur- 
der existed in the prisoner’s mind, or whether it is sufficient if 
it would have been a case of murder had death ensued. But if 
it be essential that the jury should be satisfied of the intent, the 
circumstance that it would have been murder if death had en- 
sued is a good ground whence the jury may infer the intent, as 
every man is taken to intend the natural consequences of his 
acts. Reg. v. Jones, 9C. & P. 258. 

SLANDER. The plaintiff having been for a few minutes at 
the defendant’s house, a brooch was missed soon after her de- 
parture ; the defendant immediately went to the postman to 
inquire where she lived, and meeting her, charged her with the 
theft. They then proceeded to an inn, where the defendant 
repeated his charge in the presence of two women, who were 
directed by the defendant to search her; the brooch having 
been afterwards found in the defendant’s own house ; in an ac- 
tion for slander, brought by the plaintiff: Held, that it wasa 
question for the jury whether the defendant made the charge 
bond fide. (1 C.M. & R. 181.) Padmore y. Lawrence, 3P. & 
D. 209. 

VOL. XXV.—NO. L. 26 








402 Jurisprudence. [July, 
TENDER. (By check.) Atender was made by a check con- 


tained in a letter, requesting a receiy’ in return. The plaintiff 
sent back the check, demanding a larger sum, but not objecting 
to the nature of the tender: Held, a good tender. Jones vy. Ar- 
thur, 8 D. P. C. 442. 

WITNESS. (Competency.) A butcher sued three of the direct- 
ors of a zoological society for meat supplied for the animals. 
For the defendant, a witness was called to prove that the plain- 
tiff was a shareholder in the society. ‘The witness was himself 
a shareholder: Held, that he was not competent until released 
by all the defendants ; but that a release from the other share- 
holders was not necessary. Betts v. Jones, 9 C. & P. 199. 

2. (Competency—Release.) Whether the objection to the compe- 
tency of a witness appears on the record, or comes out on the 
voir dire, his competency is restored by his statement that he 
has a release, without his producing it. (M. & M. 319, 321, n.; 
1C. & P. 239; 8C. & P. 97.) Lunniss v. Row, 2 P. & D. 
538. 

3. (Competency of.) To prove the delivery of goods for which an 
action was brought, the plaintiff called his son, who on cross- 
examination admitted that the bill of parcels delivered with the 


goods, and headed, “ Dr. to B. & Son,” 


was in his handwriting, 
and that the “‘son” meant himself, the witness: but he swore 
that he was not partner with his father, and received no share 
of the profits: Held, that he was a competent witness. Barker 
v. Stubbs, 1 Scott’s N. R. 131. 

WOUNDING. A wound produced by a blow from the butt-end 
of a gun on the head, is within the 9 Geo. 4, c. 31, s. 2, though 
the part of the hat struck by the gun intervened, and was the 
cutting substance. Rex v. Sheard, 2 Moo. C. C. 13. 


iw) 


. An indictment under 9 Geo. 4, c. 31, s. 12, charging a person 
b] ’ ? c 


with ** feloniously, wilfully and maliciously” cutting, &c., is not 


>? 
enough, inasmuch as the statute, in creating the offence, uses 
the word “ unlawfully.” Rex v. Ryan, 2 Moo. C. C. 15. 
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EQUITY. 


Selections from 1 Beavan, Part 3; and 9 Sim., Part 3. 


ADMINISTRATION OF ASSETS. (What amounts to appro- 


priation.) An executor, who was also trustee, having paid to 
the adult legatees their shares of the then ascertained residue, 
invested in his own name the shares of infant legatees, for whose 
maintenance he was bound as trustee to apply the dividends, but 
did not execute any declaration of trust. He subsequently ap- 
plied these shares to his own use, after which further assets of 
the testator’s estate fell in: Held, that they were applicable in 
the first instance in making good the infant’s legacies. Willmott 
v. Jenkyns, 1 Bea. 402. . 


AGREEMENT. (Injunction—Specific performance.) The court 


refused an injunction in support of an agreement to sell the ex- 
clusive right of printing and publishing certain maps, for which 
the defendants were to supply drawings, because the court could 
not have compelled them in a suit for specific performance to 
fulfil that part of the agreement. (Kemble v. Kean, 6 Sim. 333 ; 
Kimberley v. Jennings, Jb. 340.) Baldwin vy. Society for Dif- 


fusing Useful Knowledge, 9 Sim. 393. 
. (Specific performance— Variation in proof.) Where specific 


performance was sought of an agreement for a lease on the 
ground of part performance, and the bill stated, as part of the 
agreetnent, stipulations as to laying down a field, part of the de- 
mised premises, of which stipulations no evidence was given, 
the court refused to perform the agreement, although this field 
had been subsequently severed from the farm upon an abate- 
ment of rent to the plaintiff. Mundy v. Jolliffe, 9 Sim. 413. 
N. B.—The lord chancellor has reversed this decision. 


. (Right of third parties under an agreement.) The father of 


the plaintiff, when the latter was only five years old, entered 

into an agreement with A., whereby the latter, in consideration 

of 100/. paid him by the father, undertook from that time to 

board, lodge, educate and maintain the plaintiff as if he were 
26* 
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his own son, and to leave him all his property at his death. No 
sufficient evidence was given of the 100/. having been paid, or 
that the plaintiff ever resided with A. under the agreement: 
Held, in a suit against the representatives of A., that both par- 
ties to the agreement must be taken to have renounced it by 
consent, and that they were entitled to do so, no alteration in 
the status or condition of the plaintiff having taken place in con- 
sequence of it. (Colyear vy. Lady Mulgrave, 2 Keen, 81.) 
Hill v. Gomme, 1 Bea. 540. 

CONSTRUCTION. (Settlement—Policy of Assurance— Bonus.) 
A settlement, after reciting an agreement that the husband 
should insure his life in the names of trustees for the sum of 
£3000, which had been done; and further, that he should se- 
cure by his bond a further sum, payable at his decease, to be 
settled, together with the said sum of £3000 under the policy, 
upon certain trusts, proceeded to declare that the trustees should 
stand possessed of the policy until the marriage, in trust for the 
intended husband, and after the marriage, then of the said sum 
of £3000, when received, and of the other sum to be secured 
by bond upon certain trusts. ‘The husband died a bankrupt 
Held, 'That a bonus which was given on the policy passed to 
the trustees of the settlement, the case being decided upon the 
construction of the settlement, and not upon any notion of a 
right in the trustees to retain the whole of the proceeds of the 
policy in satisfaction of the bond which was unpaid. Parkes v. 
Bott, 9 Sim. 388. 

DECREE. (Further directions restricted by terms of decree.) 
Executors were charged by the bill with what they might “ but 
for their wilful default have received,” but by the decree the 
common accounts only were directed; on further directions, 
held, that the executors could not be charged as for their wilful 
default, and an inquiry was refused, though a presumption of 
such default was raised by the master’s report. Garland v. Lit- 
tlewood, 1 Bea. 527. 

GIFT INTER VIVOS. (When complete—Order to bankers.) 
A. B. wrote a letter to his bankers directing them to invest a 
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sum of money in the joint names of himself and wife. The 
bankers accordingly caused a purchase to be made by their bro- 
kers the day before, but the transfer was not made till the day 
after the death of A. B.: Held, that the gift was completed by 
the bankers acting on the order to the extent of making a con- 
tract by the broker. 

N. B. The order which was delivered to the wife was not 
sent by her to the bankers till two days afterwards. Vance v. 
Vance, 1 Bea. 605. 

HUSBAND AND WIFE. ( Wife’s equity.) A wife, after hav- 
ing established her equity to a settlement against the husband’s 
assignees, cannot waive her equity so as to prejudice the rights 
of children of the marriage. Whitten v. Sawyer, 1 Bea. 593. 

NEXT FRIEND. (Costs.) <A suit instituted by next friend on 
behalf of infants, was dismissed with costs to be paid by next 
friend, on report of the master that it had been not properly in- 
stituted. Fox v. Suwerkrop, 1 Bea. 583. 

2. (Same.) Where it appeared clearly by affidavits on the part of 
defendant, that a suit had been instituted by the next friend of 
an infant to promote purposes of his own. ‘The suit was dis- 
missed with costs to be paid by him, without a reference. Sale 
v. Sale, 1 Bea. 586. 

PATENT. (Requisite degree of novelty.) Where the improve- 
ment relied on in support of a patent for new machinery for 
spinning flax, was the shortening the reach at which it was spun 
to a distance of about two inches and a half, and it appeared 
that in the machinery used for spinning different materials, in- 
cluding flax, the principle of shortening the reach according to 
the material was known, and that though in the machinery for 
spinning flax the minimum was fourteen inches, for cotton it 
varied from an inch and a quarter to seven eighths of an inch ; 
it was held, agreeably to the certificate of the judges, (see Bing. 
N. C. 492,) that there was not sufficient novelty to support the 
patent. ‘The object of the short reach, as applied to flax, was 
to spin it in a macerated state, but the plaintiff did not pretend 
that the maceration of flax for the purpose of spinning it was al- 
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together new, but that the shorter reach enabled him to employ 
maceration in a much greater degree. Kay v. Marshall, 1 Bea. 
534. See S.C. as to other points, 1 M. & C. 373; 1 Keen, 190. 

PLEADING. (Demurrer—Extent of admission.) Where the 
bill, in order to give the plaintiffa right to sue in equity, charged 
that the defendant pretended a release (in law), it was held that 
a demurrer to the whole bill did not amount to an admission of 
the existence of such release. Hammond vy. Messenger, 9 Sim. 
328. 

2. ( Discovery—Production of documents.) A bill was filed for 
an account of dealings and transactions between the parties up 
to the filing of the bill, and also to restrain an action brought 
by the defendant against the plaintiff upon a previous alleged 
state of the accounts, certain books and documents referred to 
in the answer having been brought into court: Held, that the 
plaintiff was entitled to inspect only such parts of them as refer- 
red to the matters in question in the suit, i. e. the state of the 
accounts at the filing of the bill. Rawson v. Samuel, 9 Sim. 442. 

PRACTICE. (Amendment—Further answer.) Where a plaintiff 
amends, but does not require a further answer, the order to 
amend ought to contain a recital to that effect. Boddington v. 
Woodley, 9 Sim. 380. 

2. (Examination of witness.) If liberty is given to a party to ex- 
hibit further interrogatories, he may reéxamine a witness whom 
he has before examined, but not to the same matter. Turner 
v. Trelawney, 9 Sim. 453. 

3. ( Reference.) A reference will not be granted as to the fact on 
which the foundation of plaintiffs title rests; and accordingly 
where the assignee of an insolvent omitted to prove that a fund 
which he claimed to recover as having been fraudulently settled, 
had ever been the property of the insolvent, a reference as to 
the fact was refused. Holden v. Hearn, 1 Bea. 445. 

4. (Transmission of money from abroad.) Where a large sum of 
money belonging to an estate in which a receiver had been ap- 
pointed in India, as the Court refused, on the petition of the 
receiver, to make an order as to the mode of transmitting such 
money without a reference. Keys v. Keys, 1 Bea. 425 
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STATUTE OF FRAUDS. (Demurrer.) The statute of frauds 


may be taken advantage of on general demurrer ; but where a 
bill for specific performance did not expressly admit that the 
agreement was not signed, and contained allegations of part- 
performance, a general demurrer was overruled. Field v. 
Hutchinson, 1 Bea. 599. 

WILL. (Construction—Specific legacy.) A legacy given in the 
following terms: “I give to A. B. the sum of 100/., which said 
sum is owing to me by bond from her father:” Held to be spe- 
cific and not demonstrative. Davies v. Morgan, 1 Bea. 405. 

2. (Construction—Annuity.) Held, that a bequest to two of testa- 
trix’s servants, who were man and wife, of “an annuity of 
£200 each for their joint lives and the life of the survivor,” 
gave to each an annuity of £200 for their joint lives and the 
life of the survivor. Eales vy. The Earl of Cardigan, 9 Sim. 
384. 

3. (Construction—Cousins.) Testator by his will gave legacies 
to several persons by name, describing each of them as his 
cousin. By a codicil he gave his residuary estate to all such 
of his cousins both on his father’s and mother’s side as should 
be living at his decease, and to all the children of such of his 
said cousins as might theretofore have died or might die in his 
lifetime. The testator left several first cousins and children of 
first and second cousins, and also one first cousin once removed, 
but all the persons named in the will were first cousins: Held, 
that they alone, and the children of such of them as had died 
in testator’s lifetime, were entitled to the residue under the 
codicil. Caldecott v. Harrison, 9 Sim. 457. 

4. (Same.) ‘Testatrix bequeathed her residue to her second cou- 
sins of the name of S., and the issue of such of them as were 
dead (per stirpes). She had no second cousins, but had had 
three first cousins once removed of the name of S., two of whom 
were living at her death, and the other had died leaving child- 
ren: Held, that these two, together with the children of the one 
who was dead, were entitled, to the exclusion of first cousins 
twice removed, that is, grandchildren of a first cousin, though 








408 Jurisprudence. [July, 


z. 


standing in the same degree of relationship as second cousins. 
Slade vy. Fooks, 9 Sim. 386. 

( Construction—Description of residue.) The testator, after 
directing that his property should be realized, and after pay- 
ment of his debts and funeral expenses should be invested in 
the 3 per cent. consols, left the annual interest to his executor 
to be paid to five persons by way of annuities, two of which 
were given simply in the words * £30 to A., £20 to B.” Ina 
subsequent part of his will he gave all his household furniture, 
the whole of his personal property of every kind not specified 
above, to his wife. Held, that the capital producing the two 
sums abovementioned, subject to the life interest of the annui- 
tants, passed to the wife. Clowes v. Clowes, 9 Sim. 403. 

( Construction— Forfeiture.) 'Testatrix gave legacies to A., B. 
and C., and declared that if any of them should be dead at her 
decease, or should not then be heard of to be then living, or 
should not respectively claim their legacies within twelve 
months after her death, then the legacies given to such of them 
as should be dead at her decease, or as should neglect to claim 
the same within the time aforesaid, should sink into her residu- 
ary estate. ‘Three years after the testatrix’s death, C. who had 
not been heard of upwards of twenty years, claimed her legacy. 
Held, that she was not entitled to it, although she had been 
ignorant until a short time before that the testatrix was dead. 
Hawkes v. Baldwin, 9 Sim. 355. 


I1.—DIGEST OF AMERICAN CASES. 


Selections from 1 Hoffman, and 1 Clarke (N. Y. Chancery); 1 McLean, 


(U. 8. 7th Circuit); 1 Meigs, (Tenn.) and 8 New Hampshire. 


ABANDONMENT BY ASSURED. (Right and offer of.) The 


right to abandon depends on actual facts, existing at the time 
of the offer, not on the information then possessed. The offer 
to abandon must be founded on information of facts, sufficient 
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to justify an abandonment. There must be both information 
of sufficient facts, and the existence of sufficient facts ; although 
the facts need not be the same. Radcliff v. Coster, 1 Hoff. 98. 

(Loss.) A restoration of a vessel prior to an abandonment, 
converts a total intoa partial loss; but this rule does not apply, 
if the voyage be totally broken up, or the salvage exceed one 
half the value. The same rule applies to a restoration of cargo. 


Ib. 


ACCOUNT. (Money paid on consideration which fails.) If a 


machinest sell a worthless machine for a good one, he will be com- 
pelled in equity to account for any part of the purchase money 
paid him, or his bond fide assignee by the purchaser. Donelson 
v. Young & Clements, Meigs, 155. 


. (Receipt no bar to, when.) A receipt obtained from a ward by 


a guardian, acknowledging satisfaction of all demands against 
him, though given after the majority of the ward, will be no bar 
to the guardian’s accounting in equity with the ward. McCol- 
lom v. Smith, Meigs, 342. 


ACTION AND SUIT. (Parties—lunatic.) An action at law 


i) 


cannot be sustained against a person in the character of guar- 
dian of a lunatic, without joining the non compos in the action 
as a party defendant. He must be a party plaintiff when suing, 
and a party defendant when sued. 2 Saund. 333; note 4. 
Rodgers vy. Ellison, Meigs, 88. 


. (Pleading, misjoinder of counts.) \f a count against a party 


as guardian of a lunatic be joined with one against him in his 
own right, it is a misjoinder, and may be excepted to by de- 
murrer, or in arrest of judgment. bd. 90. 


. (For what maintainable—Judgments and decrees—Judgment of 


sister States—Pleas to.) The general language in Mills v. 
Duryee, 7 Cranch, 481, and Hampton v. McConnell, 3 Wheaton, 
234,— “that whatever pleas would be good to a suit brought 
upon a judgment in the state where it was originally rendered, 
and none other can be pleaded in any other court in the United 
states” —is to be understood of pleas affecting the validity and 
conclusive effect of judgments as evidence,—not of pleas af- 
fecting only the remedy. Estes vy. Kyle, Meigs, 34. 
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ADMINISTRATOR. (Of assignee.) The administrator of an 


assignee is not bound to assume the supervision of the trust 
property. Bowman v. Rainetaux, 1 Hoffman, 150. 

AGENT AND PRINCIPAL. (Obligation of principal to third 
persons on contracts, or for act of agent.) ‘The contracts and 
acts of a general agent within the scope of his authority, will 
bind the principal though the agent has secret instruction limit- 
ing his power as to such contracts or acts specifically. Walker 
v. Skipwith, Meigs, 508. 

AGREEMENT. (Moral constraint, how it affects agreement.) 
If a creditor, having executed a mortgage or deed of trust of 
certain town lots, to secure the payment of a debt, refuse to ac- 
knowledge the execution of the deed so as to admit it to regis- 
tration, and thereby extract from the creditor an agreement to 
receive the lots in payment and a submission to referees of the 
question whether the creditor should receive the lots in payment 
at a price to be fixed by them, and an award be made accord- 
ingly, — such agreement and award will not be specifically exe- 
cuted in chancery, because of the moral constraint under which 
the party acted in making the agreement and submission, and 
the violation of good faith whereby they were obtained. Rice 
v. Rawlings, Meigs, 499. 


(Machinery which fails to answer its purpose.) The specific 


i) 


execution of an agreement for the construction of machinery 
for a certain purpose, will not be decreed at the suit of the un- 
dertaker or his assignee, if the machinery fail to answer the 
purpose of its construction, though the party, on whose prem- 
ises, and for whose use the work was done, take possession of 
the premises. ‘To entitle the undertaker to a specific execution 
in such case, that is, to a decree for the stipulated compensation 
for his labor, the party for whom the work was done, must take 
possession of, use,and occupy the works as his own, and for the end 


for which they were designed. Pearl v. Nashville, Meigs, 597. 


(Authority of agent to sign.) The authority of an agent to sign 
an agreement for sale of real estate, need not be in writing. 
But the testimony should very clearly establish the authority to 
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make the contract substantially as made. Mortimer v. Cornell, 
1 Hoff. 351. 

(Same.) Where a bill is filed against a principal on the agree- 
ment of an alleged agent, and the answer denies such agency, 
while the testimony tends to support the denial, an advertise- 
ment on the premises, which gave a reference to the agent, as 
well as to the principal, will not be a sufficient implication of a 
power to make the sale. Jd. 

(Part performance.) Possession, when set up as an act of part 
performance, must be referable to the agreement. It must be 
either delivered by, or taken with the consent of the vendor. 
If otherwise obtained, it cannot avail. 

Where no other title to possession, and no other origin of it 
is proven, it is prima facie to be referred to the agreement. 

If the assent to the possession is denied, and there is no proof 

of it, the suffering the party to occupy the property for a few 
months without turning him out, when the property was of 
trifling value as to profits, and no improvements were put upon 
it, it is not sufficient. Jervis v. Smith, 1 Hoff. 470. 
( Restraint of trade.) An agreement was made containing a 
covenant restraining the carrying on of a trade generally, and 
which was clearly illegal. It also contained a covenant to keep 
secret the skill and mode of converting cast iron into malleable 
iron, which was held valid. 

Held, that where an agreement is made upon several ex- 
press considerations, one of which, if it stood alone, would have 
supported it, the union with an illegal consideration shall not 
destroy it. But if one of the considerations is in violation of a 
positive statute, or malum in se, the whole contract fails. The 
cases upon this subject examined. Jarvis v. Peck, 1 Hoff. 479. 
(Proof by parol.) An agreement under seal which compro- 
mises a suit does not prevent either party from setting up and 
proving a parol undertaking that one of the parties should pay 
the costs. Morancy and another vy. Buford and another, 1 
McLean, 195. 

(Same.) Such an agreement does not contradict or vary the 
written agreement, but is distinct and independent of it. Ib. 
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9. (Not to bid.) An agreement between two or more persons not 
to bid at a sheriff’s sale, against each other, and that one shall 
purchase for the benefit of all, held to be void. Piatt y. Oliver 
and another, 1 McLean, 295. 

10. (Intovication.) An agreement obtained from a man in a state 
of intoxication, which intoxication was produced by the pro- 
curement or contrivance of the party obtaining the agreement, 
will be set aside as fraudulently obtained. Hutchinson vy. Brown, 
1 Clarke, 408. 

AGENT AND PRINCIPAL. (Purchase of land.) When one 
entrusts another as his agent to purchase land for him, and the 
agent purchases the land in his own name, equity will compel 
such faithless agent to respond to his principal, if, however, the 
original understanding was that the agent should take the title 
to the land in his own name, to be paid for by his own money, 
but in trust for the principal, this trust cannot be enforced, unless 
it is in writing. Heacock v. Coatsworth, 1 Clarke, 84. 

ALIMONY. (Pendente lite.) Alimony is allowed to the wife, 
pendente lite, in a controversy with her husband, almost as a 
matter of course, whether the wife be plaintiff or defendant— 
the amount always to be governed by the circumstances o* each 
case, and may be settled by the court without reference, where 
the facts are sufficiently before it. Hammond vy. Hammond, 1 
Clarke, 151. 

2. (Same) Alimony will not be allowed to a wife for her sup- 
port during the progress of the suit, when it appears that she 
has left her husband and gone to her father’s, and that the 
father agreed with the husband that he would make no claim 
for the wife’s support, if the husband would make no claim for 
the wife’s services. Bartlett vy. Bartlett, 1 Clarke, 460. 

ARBITRATION. (Submission, effect on claims of parties.) A 
submission to referees to value realty, which the parties had 
verbally agreed to give and take in payment of a debt at the 
valuation of the referees, and a valuation in writing and under 
the seal of the referees will not take the case out of the statute 
of frands. Rice vy. Rawlings, Meigs, 496. 
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ASSIGNMENT—ASSIGNEE. (Acceptance of.) If an assignee 


once accepts an assignment, he undertakes the “duties of the 
office, and is responsible, although he takes no active part, but 
leaves the control to his co-assignee. Bowman vy. Rainetauz, 


1 Hoff. 150. 


. (Disclaimer.) A deed of disclaimer is not essential, though 


most prudent. Jd. 

(Administrator.) The administrator of an assignee, is not 
bound to superintend the trust property. 10. 

(Co-assignee.) The liability of a co-assignee for misapplica- 
tion of funds by his associate, established. Ib. 

(To secure.) Where an assignment was made to secure among 
others, and by way of preference, a party who had promised to 
guaranty the debt of the assignor, but the promise was void, be- 
ing by parol and without consideration ; held, that the creditor 


could not avail himself of such guaranty. Morton v. Hudson, 
1 Hoff. 312. 


ASSIGNMENT IN TRUST FOR CREDITORS. ( Reservations 


of property by note to cover excess of property over debts se- 
cured.) If an assigning debtor make his note, at the time of 
the assignment, to the creditor, not to secure a debt then due, 
or advance then made; but in consideration of the creditor’s 
verbal promise to allow hima further credit to support his family, 
or carry on his business, and such note purport to be secured by 
the assignment amongst the real debts mentioned in it, — the 
deed will be set aside at the suit of a judgment creditor of the 
assignor, as fraudulent and void. Peacock v. Tomkins, Meigs, 
317. 
(Annulled for constructive fraud, how assignee to account.) 
If an assignment embrace some effects which are liable to exe- 
cution at law, and some that are not, and it be set aside for con- 
structive fraud at the suit of a judgment creditor of the assignor, 
the assignee will account. 

To the judgment creditor — 
1. For such effects, as existing in specie, when the fi. fa. was 
issued, would, in the absence of the assignment, have been sub- 
ject to its lien. 
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2. For the proceeds of such effects. 

To all the creditors parties in the suit — 
3. For all effects in his hands not subject to execution at law, as 
choses in action, money, stock, &c. 

Exceptions — 
4. He will be allowed to retain so much of the proceeds of the 
debtor’s effects converted into cash, as will pay his own debts if 
a creditor; and he will also be allowed a credit for any bond 
fide debt of the assigning debtor paid by him as assignee or 
trustee before the complainant’s lien attached: as also for all 
reasonable charges and commissions for care, and sale of effects, 
and collections. Jb. 329. 

3. (Distinction between assignment and absolute sale of consumable 
articles.) An assignment of articles consumable in the using, 
to secure the payment of a debt, is fraudulent, per se, if the 
deed stipulate that the debtor shall retain the possession and use 
of them. But a reservation by the vendor, with the purchaser’s 
consent, of the possession and use of articles absolutely sold, 
though they are consumable in the using, is only a badge of 
fraud. 3 Yerger, 502; 4 Ib. 541; 8 Ib. 419. Richmond vy. 
Crudop, Meigs, 581. 

ASSUMPSIT. (Money obtained by duress.) Where any person 
is arrested for a just cause, and by lawful authority, for an im- 
proper purpose, any money he may pay for his enlargement 
may be considered as paid by duress of imprisonment, and may 
be recovered back in an action for money had and received. 
Severance v. Kimball, 8 N. Hamp. 386. 

AWARD. (Setting aside.) Awards of referees under a rule of 
court and verdicts are so far on the same footing, that what will 
induce the court to grant a new trial, will be sufficient to set 
aside an award. Whitlock vy. Duffield, 1 Hoff. 110. 

2. (Impeaching.) It seems that an arbitrator cannot impeach the 
award by his own evidence. Ib. 

3. (Assent to.) Where a clear assent is given to an award of ar- 
bitrators, after the result has been reached by them in an irreg- 
ular manner (as by putting their individual ideas of amounts 
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together, and making a third part of the whole the amount of 
their verdict) the award will stand. Jb. 

BAILMENT. (Slave—Hirer’s responsibility—changing service.) 
A hirer of a slave for a specific purpose is responsible for all 
damages arising from employing the slave in a different service ; 
as he is also, for a loss occurring while the slave is so employed, 
though the proximate cause of such loss was inevitable casualty. 
Angus v. Dickerson, Meigs, 459. 

2. (Same, same, conversion.) It is a fraud upon the rights of the 
owner, and a conversion, to put a slave to a service entirely 
different from that for which he was hired. Story, Bailments, 
§ 413. Ib. 469. 

3. (Same—general hiring.) In case of a general hiring, the 
hirer is only responsible for ordinary neglect. Id. 

4. (Stage coach.) Where the owners of a stage coach employ a 
driver under contract that he shall receive a certain sum of 
money per month and the compensation which shall be paid for 
the carriage of small parcels, the owners are answerable for the 
negligence of the driver in not delivering a parcel of that de- 
scription, entrusted to him to carry, unless this arrangement is 
known to the proprietor of the goods, so that he contracts with 
the driver as principal. Bean v. Sturtevant, 8 N. Hamp. 146. 

5. (Charge of property.) Where one receives goods upon a con- 
tract, by which he is to keep them a certain period, and if in 
that time he pays for them he is to become the owner, but 
otherwise he is to pay for the use of them, he receives them as 
a bailee, and the property of the goods is not changed until the 
price is paid. Sargent vy. Gile, 8 N. Hamp. 325. 

6. (Termination of.) If a bailee for hire, for a limited period, 
sell the goods before the expiration of the term, the bailment is 
thereby ended; and the owner may maintain trover, if the 
vendee refuses to deliver them up on demand. And it will not 
alter the case, if the bailee had, by his contract, a right to pur- 
chase the goods within the term, by paying a certain price. Jb. 

7. (Inns.) Where a traveller, after arriving at an inn, placed his 
loaded wagon under an open shed, near the highway, and made 








416 Jurisprudence. [July, 


no request to the innkeeper to take the custody of it, and goods 
were stolen from it in the night; it was held, that the innkeeper 
was not liable for the loss, notwithstanding it was usual to place 
loaded teams in that place. Albin vy. Presby, 8 N. Hamp. 408. 

BASTARDS, CUSTODY OF. (Father.) The father of an il- 
legitimate child has no right to its care and custody as against 
the rights of the mother; and this court has no power to take 
such child from the care of the mother, and give it to the father. 
Matter of Doyle, 1 Clarke, 154. See Parent anp CuILp. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (No- 
tice of dishonor—Ignorance of place of residence.) Though 
the holder of a negotiable security know the residence of the 
indorser, yet he may not know the post office nearest thereto ; 
and in such case, notice of the protest directed to the post office, 
which, after diligent inquiry, is supposed to be nearest, will 
bind the indorser. Marsh v. Barr, Meigs, 68. 

2. (What is diligent inquiry?) Inquiry made of such persons 
where the security is made payable, as may reasonably be sup- 
posed capable of giving the desired information, is diligent in- 
quiry in legal contemplation. 0. 70. 

3. (Defence to action on—Fraud— Want, or insufficiency of con- 
sideration—Injunction.) Collection of note given to a machinist 
for a worthless machine, whether he knew its quality or not, 
will be restrained by injunction. But not in the hands of a 
bond fide assignee. Donelson v. Young, 156. So if obtained 
by fraud or deceit. Note 158, Jb. Chitty on Bills, 119, 8th 
Am. Ed. But collection of one given for price of land will 
not be enjoined at the suit of the purchaser who has not been 
disturbed in the possession, though the vendor had no title, or 
his title was incumbered. Meadows y. Hopkins, Meigs, 181. 

4. (Indorsers, contract between, for one to take the shoes of an- 

ther.) ‘The force of an undertaking by one indorser “ to take 
the shoes of the other as regards the indorsement,” for a cer- 
tain sum, is not to pay that sum in discharge of the liability, 
but to be liable instead of the party whose place is assumed. 


Nashville Bank v. Grundy & Hays, Meigs, 256. 
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5. 


~! 


(Consideration.) Where a creditor charged his travelling and 
other expenses, incurred on a journey made for the purpose of 
collecting a debt, which expenses were included in a new note 
given by the debtor: ‘eld, that the note to this extent was with- 
out consideration. Bean v. Jones, 8 N. Hamp. 149. 

(Same.) But where such note was subsequently voluntarily 
paid by the debtor, Ae/d, that an action would not lie to recover 
the same back. Jb. 

(Discharge of surety.) Where a promissory note was signed 
by one as principal, and another as surety, evidence that the 
creditor, upon a request by the surety that he would collect the 
debt, said that the principal had paid a part, and was making 
arrangements to pay the residue, and that he should not call on 
him for the note, or words to that effect, is not sufficient to dis- 
charge the surety. Mahurin v. Pearson, 8 N. Hamp. 539. 


BOND. (What constitutes.) ‘To constitute a bond at common 


law, it must be sealed by wax, wafer, or some tenacious sub- 
stance : but in this country, except in two or three states, a 
scrawl has been substituted for a seal. United States vy. Ste- 
phenson and another, 1 McLean, 462. 

(Under an act of Congress.) A bond taken under an act of 
Congress is not governed by the law of the state where executed, 
but by the law of the United States. Jb. 

(Penalty and interest.) Where the whole penalty of a bond 
has become a debt, which the obligors unjustly detain, the ob- 
ligee is entitled to recover interest upon the penalty, during 
the time it was detained. Judge of Probate v. Heydock, 8 N. 
Hamp. 491. 


BOUNDARIES. (Public survey omitted or effaced, private sur- 


vey or re-marking lawful and estops.) If granted land, not 
originally marked by the surveyor, —or whose marks have be- 
come obliterated or obscure, be afterwards marked, or re-marked, 
by the owner of the whole, or part, in good faith, and in rea- 
sonable conformity with the calls of the patent ; — such private 
marking or re-marking operates as an estoppel on the owner, 
the state, and subsequent parties, — precluding the owner from 
VOL. XXV.—NO. L. 27 
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claiming land not included by the newly marked or re-marked 
lines, and the state from claiming that which is included there- 
by. Riggs § Pritchard v. Parker's lessee, Meigs, 43. 

2. (Same.) What marking or re-marking is bond fide, and in 
reasonable conformity with the calls of the patent, is a question 
of fact, depending on the circumstances of each case. Jb. 50. 

3. (Re-marking, principle of the estoppel of, —whether it binds a 


have been destroyed, or are unknown, or not well ascertained, — 
a survey made by the owner in reasonable conformity with his 
title deeds or papers, is held to be an ascertainment of the very 
land owned by him,—and to conclude him upon grounds of 
public policy, and for the security and repose of others. Quere, 
whether the reason of the doctrine applies to femes covert ? 
Yarborough v. Abernethy, Meigs, 413. 

4. (Ignorance of the true time necessary to give effect to re-mark- 
ing.) If the parties know where the true line is, and by agree- 
ment make another, —this would be a parol transfer of land, 
and would be void by the statute of frauds. Ib. 420 

CARRIER. (Conveyance of goods —liability, limitations of.) 
The liability of a common carrier cannot be limited by secret 
instructions given to his general agent. Walker vy. Skipwith, 
Meigs, 502. 

2. Same. Same. Stage proprietor.) When a stage proprietor 
has habitually carried in his coaches persons and baggage, or 
packages, the regulations of his line and instructions to his 
agents — not to receive goods to be carried, except as the bag- 
gage of passengers, or in the care of passengers, but at the risk 
of the owner, or persons sending them,— will not limit his lia- 
bility for the goods received by his agents, unless the owner or 
his agent was notified of the rule or instructions at the time of 
the receiptof the goods. Jb. 507. Harrison’s Digest, 555-6-7. 

CASE, ACTION OF. (Misfeasance.) ‘The performance in an 
improper manner, place, or time, of an act which it was a par- 
ty’s duty, contract, or right to do, is a misfeasance. Chitty’s 


General Practice, 9. Childress vy. Yourie, Meigs, 561. 
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2. (Same. Militia drill.) To go through the exercises of the 
mi itia drill in the public squares and business resorts of towns 
and villages is a misfeasance. Ib. 563. 

3. (Same. Same. Consequential damages.) The officer, under 
whose command the exercises of the militia drill is performed 
in the business resorts of towns, is responsible for consequential 
damages ; as if a team hitched to a wagon and standing in the 
usual resorts of business run away, whereby one of the horses 
is killed, the captain is responsible for his value. Jb. 563. 

CHANCERY. (Contract, rescinding of.) Chancery will decree 
a contract to be rescinded, where a good title cannot be made, 
or where delays have occurred in making the title, and the land 
has become less valuable. McKay v. Carrington, | McLean, 59. 

2. (Damages.) Chancery will not decree damages on a failure 
to make a good title ; but where the title cannot be made it will 
decree a recision of the contract, the return of the purchase 
money and interest; and where there are outstanding negotia- 
ble notes, will also decree that they shall be delivered up. Jd. 

3. (Decree concerning land in another state.) A decree in Vir- 
ginia for land in Kentucky cannot affect the title. Carrington’s 
heirs v. Brents and another, 1 McLean, 175. 

4. (Same.) A decree in Kentucky for the conveyance of land in 

Ohio cannot operate on the land. Watts and another v. Waddle 

and another, Ib. 202. 

(Injunction.) Courts of chancery will not interfere by injunc- 


tion to prevent a threatened wrong, unless the danger is immi- 
5? Do 


a | 


nent, and the injury is irremediable in any other form. Spooner 
v. McConnell and another, Ib. 338. 

6. (Same.) The right set up by a complainant, as a citizen of 
the United States, to navigate certain waters, is an abstract right, 
and such an one as chancery cannot protect from violation. Jd. 

7. (Same.) Chancery does not deal with abstractions or contin- 
gencies, but with practical rights, and to prevent impending 
wrongs. Ib. 

CHILDREN. (Right to custody of.) By the settled law of Eng- 
land, the primary right to the custody and control of children, 

27* 
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without regard to sex, and with a slight qualification as to age, 
is in the father. And such is the rule of the courts of common 
law in this state. Ahrenfeldt v. Ahrenfeldt, 1 Hoff. 497. 

(Same.) A similar rule prevails in the court of chancery, 
where the application is by a summary process for the custody 
of a child, whether independent of a suit to settle the right, or 
connected with one. But where there is a bill by the wife for a 
limited divorce, and it is sustained, the prima facie right to the 
custody is reversed. It is in the successful mother, not in the 
father. ‘The decree, however, does not dispose of the matter 
absolutely. ‘There is yet a discretion in the court. The ques- 
tion is open whether to give the custody to the mother with a 
duly regulated right of access to the father, or e converso. The 
court perhaps may also have the power to make the children 
wards of the court with a guardian of the persons, appointed by 


its decree in a case of a bill for a limited divorce. Jb. 


COMMON LAW. (Adoption of in New Hampshire.) The body 


of the common law, and the English statutes in amendment of 
it, so far as they were applicable to our institutions and the cir- 
cumstances of the country, were in force upon the organiza- 
tion of the provincial government; and they have been con- 
tinued in force by the constitution, so far as they are not repug- 
nant to that instrument, until altered or repealed by the legis- 
lature. State v. Rollins, 8 N. Hamp. 550. 


COMPACT. (Between states.) A compact entered into between 


two states, with the assent of congress, is binding on those 
states and the citizens of each. Fleeger and another y. Pool 
and another, 1 McLean, 191. 


CONFLICT OF LAWS. (Pleas to suits on state judgments — 


Limitations.) The statute of limitations of the state in whose 
courts a suit is prosecuted, must prevail in all actions. The 
general language in Mills v. Duryee, 7 Cranch, 481, and Hamp- 
ton v. McConnell, 3 Wheaton, 434,— ‘that whatever pleas 
would be good to a suit brought upon a judgment in the state 
where it was originally rendered, and none others, can be 
pleaded in any other court in the United States’ — is to be un- 
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2. 


on 


derstood of pleas affecting the validity and conclusive effect of 
judgments as evidence, — not of pleas affecting only the reme- 
dy. Estes v. Kyle, Meigs, 34. 

(Power of state over property within tt — slaves in Louisiana. ) 
Every state may impress upon all property within its own ter- 
ritory any character which it may choose ; and no other state 
or nation can impugn or vary that character. In Louisiana, 
slaves, though movable by their nature, are immovable by des- 
tination of law. McCullom vy. Smith, Meigs, 342. 

(Descent of immovables.) 'The descent and heirship of immov- 
ables are exclusively governed by the law of the country within 
which they are actually situated. This is the doctrine of the 
common law. Story’s Confl. § 483. Jb. 355. 

(Marital right to wife’s movables and immovables, by what law 
determined.) The marital right to the wife’s movables is deter- 
mined as follows : 

1. In case there is no determinate domicil of either husband 
or wife, at the time of the marriage, — by the /ex loci contractus. 

2. In case they have different domicils —by the law of the 
husband’s domicil. 

3. In case they agree, previously to the marriage, upon a 
place of residence after it, and that place actually become 
the place of the matrimonial domicil,—by the law of that 
place. 

4. In case there is a change of domicil after the marriage, — 
the law of the new domicil determines the marital right in the 
wife’s movables, acquired after the change, in the place of the 
new domicil. 

(Same. Immovables.) And in all cases, the marital right to 
the wife’s immovables is determined by the lex loci rei site. 


. (Same. Marital right to wife’s acquests after the marriage, not 


in the place of the matrimonial domicil. How marital right is 
affected by a change of the form of such acquests from immova- 
ble to movable, and a reduction of the latter to possession by the 
husband with or without the wife’s consent.) If the husband and 
wife have their domicil in Tennessee, and a person die intestate 
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in Louisiana, of whom the wife is a legal heir, leaving movables 
and immovables, which on petition of some of the heirs, are 
converted into cash or choses in action by a judicial sale, — the 
conversion, per se, will not affect the marital right ; but that 
right will be determined by the law of Tennessee as to so much 
of the share as was movable, and by the law of Louisiana as to 
the rest. And the law is the same, though he reduce the share, 
thus converted to possession, if it be done without her consent ; 
but if it be reduced into possession by the husband under a 
power of attorney from his wife, his marital right will be deter- 
mined by the law of Tennessee. Kneeland vy. Ensley, Meigs, 
20. 

CONSTITUTIONAL LAW. (Confronting witnesses.) Defend- 
ants in criminal cases have the constitutional right to have the 
witnesses personally present at the trial ; and this though the 
prosecuting officer is willing to admit the facts which it is ex- 
pected they will prove. Goodman v. The State, Meigs, 195. 

2. (Dying Declarations.) The admission of them in evidence is 
no violation of this provision of the constitution. The right of 
confronting witnesses, and the admissibility of dying declara- 
tions are coeval principles of the common law. ‘The first was 
inserted in the constitution because it had been maintained with 
difficulty against the crown by the popular party. The other 
had never been debated between these, and hence was omitted. 
Anthony v. The State, Meigs, 265. 

3. (Obligation of Contracts.) It is not a violation of the obliga- 

tion of contracts to release prosecution surety or bail, and sub- 

stitute another instead of the first, — there being no contract on 
the part of him for whose indemnity the surety was taken. Craig- 

head v. The State Bank, Meigs, 199. 

(Grant of a Lottery, whether a contract.) ‘The grant of a lot- 


—_ 


tery by a private act of the legislature is not a contract in the 
sense of this provision of the constitution. If there be a gene- 
ral law prohibiting lotteries and inflicting penalties for drawing 
them, and the legislature authorised one for a specific purpose, 
by a private act, such act is only a grant of immunity from pe- 
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nalties and indictments in that particular instance and for that 
specified object. Bass v. The Mayor of Nashville, Meigs, 421. 
( Vested Rights.) And if the grantees of such immunity, draw 
one or more classes of the lottery, and pause in their proceed- 
ings, the specific purpose for which the immunity was granted 
remaining unattained, and there being no purchaser of a scheme, 
or holder of a ticket to be injuriously affected, the legislatnre 
may prohibit the further exercise of the privilege without vio- 
lating vested rights. 1b. 426. 

(When a bill becomes a law — relation.) Whena bill has been 
signed by the speakers of both houses of the legislature, as it 
must be before it becomes a law, it takes effect from the date of 
its passage by relation; and if it be a repealing statute, it avoids 
an act done by authority of the repealed law in the interval be- 
tween its passage and signature. Dyer v. The State, Meigs, 
237. 

(Who is a citizen?) Free blacks are not citizens within the 
meaning of the constitution of the United States, that ‘“ the cit- 
izens of each state shall be entitled to all the privileges and im- 
munities of citizens in the several states.” The State vy. Clai- 
borne, Meigs, 331. 

(Same.) A state statute making it unlawful for any free per- 
son of color to remove himself to the state to reside therein, 
and remain therein twenty days, does not violate this provision 
of the constitution. Jb. 338. 

( Retrospective Law.) A bargainor’s title to land being in- 
choately divested by the signing, sealing and delivering of the 
deed, — and the acknowledgment or probate thereof, not having 
effect further to divest his title, but only to entitle the deed to 
registration, it follows that statutes, validating imperfect ac- 
knowledgments and probates, are not unconstitutional, though 
retroactive, — because they do not affect rights, but only the evi- 
dence of facts. Montgomery v. Hobson, Meigs, 437. Story’s 
Comm. Const. § 1393. 


10. (Particular and generai law.) The legislature may by a 


particular law, prescribe as a duty the doing of certain acts, 
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which, if done without such authority, would be indictable by 
the general law. ‘Thus the act of 1826, c. 41, making it the 
duty of the Bank of the State of Tennessee to loan the depre- 
ciated notes of the Nashville Bank, to be repaid in par funds, is 
constitutional, though to have made such a contract without such 
authority might have been usury. Benton v. The School Com- 
missioners, Meigs, 585. 

CONTINUANCE. Absence of the principal counsel, he being 
sick, good ground for continuance. Lessee of Shults vy. Moore, 
1 McLean, 334. 

CONTRACT. ( Validity of, generally. Obligation of, when dis- 
charged or not.) The obligation of a contract for work and 
labor is not annulled, because it is ascertained before the 
work is begun that it is unnecessary or useless, nor because 
the employer cannot determine how he will have it done. 
Graves v. Caruthers, Meigs, 58. 

2. ( Validity of, as regards Statutes.) Anusurious contract is not 
void in toto, but only for the excess of usurious interest. Reed 
v. Moore, Meigs, 80. 

3. (Time of performance.) A contract to convey a tract of land 
so soon as a suit then pending for the title shall be decided, gives 
to the party that agrees to convey all the time necessary to close 
the litigation in all the forms it may assume. Watts and another 
v. Waddle and another, 1 McLean, 202. 

4. (Payable in labor.) Where a contract was made payable in 
labor within the year, to be rendered on articles furnished to be 
manufactured by the plaintiff; held, that such articles must be 
furnished seasonably for the manufacture of them within the 
time assigned in the contract, otherwise the defendant would 
be discharged from all liability for the performance of such 
contract. Clement v. Clement, 8 N. Hamp. 210. 

5. (Place of performance.) Where a party gave a written promise 
to pay a certain sum in one year for a clock, or interest on the 
sum and the clock uninjured; and the writing purported to 
have been made at the town where the promissor resided, the 
promissee living in another state ; held, that the place of per- 
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formance was the house of the promissor ; that he had an elec- 
tion to pay the money, or deliver the clock and pay the inter- 
est, and that no action could be sustained until after a demand, 
or evidence that the promissee was ready to receive perform- 
ance at the place, or that the defendant was unable to perform 
the contract. Barker v. Jones, 8 N. Hamp. 415. 


CONVERSION. (Of land into money.) ‘To establish a conver- 


3. 


sion of land into money, the will must direct a sale absolutely 
or out and out; for all purposes, not merely for those of the 
devise ; irrespective of contingencies, and independent of dis- 
cretion. Wright v. Trustees of the Methodist Church. 1 Hoff. 
202. 

(Same.) Where the direction to sell is plainly for the purposes 
of the will, and they fail, there is no conversion. Jb. 

(Same.) Where there would be no conversion for the pur- 
pose of transmission, there is none in favor of charities. 1b. 


CORPORATION. (Holding and conveying lands by.) <A pur- 


uo 





chaser of land from an incorporated company, is chargeable 
with notice of all the restrictions upon, and extent of its power, 
to hold and convey lands by its charter. Merritt v. Lambert, 
1 Hoff. 166. 

(Same.) Where a corporation was authorized to purchase 
lands at a sale upon a foreclosure of a mortgage held by it, and 
a right was given to the mortgagor to redeem the lands, so long 
as they remained in the hands of the corporation unsold. Held, 
that the term unsold did not mean a contract of sale, but a con- 
summated sale. Merritt v. Lambert, 1 Hoff. 166. 

(Powers of.) A corporation can exercise no powers but those 
which are specially given to it. Lessee of Knowles v. Beatty, 
1 McLean, 43. 

(Same. To tax.) A power to impose a tax for certain objects, 
and to meet “all other necessary expenses of the company,” 
does not authorize the corporation in order to levy a tax, to pay 
a tax to the state. Ib. 


. (Same.) The necessary expenses are those incurred by the 


corporation in the exercise of its granted powers. Jd. 
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6. 


(Of another state.) A corporation, created by the laws of 
another state, has power to take and hold lands in New Hamp- 
shire. Lumbard y. Aldrich, 8 N. Hamp. 31. 


COSTS. ( Voluminous papers.) Papers unnecessarily voluminous, 


though actually made, will not be allowed for upon taxation, 
except for so much as was necessary to be incorporated in the 
papers. Charges for useless folios will be rejected upon taxa- 


tion. Adams y. Stevens, 1 Clarke, 536. 


COVENANT. (To appoint arbitrator.) A covenant to appoint 


") 
~ 


arbitrators to settle value will not be executed. The utmost 
length which the court has gone is, that where there is an agree- 
ment to sell at a valuation, and no mode of making it is fixed, 
the court will do it in its ordinary manner. Such a contract 
implies the intervention of others to ascertain the value. But 
when the price is to be adjusted by the parties themselves, the 
interference of this court would be adding a material ingredient 
to the contract in a manner not even impliedly consented to. 
Ib. 

(Partition Wall.) A and B, owning adjoining vacant city lots, 
made an agreement by which B was permitted to erect one half 
of the partition wall upon the land of A, for the expense of 
which half A agreed to pay B, when he sold, leased, or built 
upon his lot. After the erection of the wall by B, A sold his 
lot, subject to B’s claim, to C. The assignee of B filed a bill 
against C, to enforce the claim as a mortgage. Held, that the 
covenant from A to B, for the payment of one half of the ex- 
pense of the wall was a personal covenant, and that neither B 
nor his assignee could enforce it against C as a mortgage upon 
the land, as between Band A. B’s remedy was by suit against 
A, to enforce the performance of the covenant on his part. 
Curtiss v. White, 1 Clarke, 389. 

(Incumbrances.) Lands were offered for sale at auction. At 
the time of the auction, the sellers said that the title was good, 
and that a clear and unincumbered title would be given. The 
complainants then bid off several lots, and afterwards took deeds 


thereof from the sellers, and executed their mortgages for the 
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purchase money, and made valuable erections upon the lots. 
Upon discovering afterwards that there were elder incumbrances 
they filed a bill to restrain the collection of the mortgages, until 
the incumbrances should be removed. Held, that inasmuch as 
the purchasers had not been evicted or disturbed by the incum- 
brances, the court would not grant relief, but would leave 
the purchasers to their remedy upon the covenants. Held, also, 
that the representations made at the auction sale, were merged 
in the covenants contained in the subsequeutly executed deeds. 
Griffith v. Kempshall, 1 Clarke, 571. 


CREDITORS’ BILLS. (Perquisites or Salary.) ‘The unearned 


salary or perquisites of an office are not reached by a creditor’s 
bill, and its consequent injunction against the office holder. 
McCoun v. Dorsheimer, 1 Clarke, 134. 

(Same.) A creditor’s bill and injunction against an office holder, 
reaches so much of the salary and perquisites of the office as 
is earned and due at the time of filing the bill; but the after 
accruing salary and perquisites, though they are at a fixed rate, 
are to be considered in the light of subsequent earnings by the 
debtor, which he is not prevented from applying to his own sup- 
port. Id. 


CRIMES. (At common law.) Where an individual was indicted 


for throwing into a well the carcase of an animal which tainted 
and corrupted the water used by a family, it was holden to be 
an indic able offence at the common law. State vy. Buckman, 
8 N. Hamp. 203. 

(Same—Kidnapping.) An indictment at common law may be 
sustained in New Hampshire, for an assault and false imprison- 
ment—and for kidnapping. State v. Rollins, 8 N. Hamp. 550. 
(Same.) In order to constitute the offence of kidnapping a 
child under ten years of age, it is not necessary that actual 
force and violence should be used. bd. 


4. (Same.) Nor is transportation to a foreign country necessary 


to the completion of the offence. Jb. 


DEBT. (£xtinguishment in Tennessee.) ‘Taking a bill single in 


consideration of a simple contract demand extinguishes it, and 
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no action can be maintained founded upon the considera- 
tion. But a promissory note does not extinguish the demand in 
consideration of which it was given. Craighead v. The State 
Bank, Meigs, 199. 

DEBTOR AND CREDITOR. (Judgment.) Where a judgment 
debtor, on a levy, gives a note with collaterals, and thereupon 
goods seized, and which would have been sufficient, are re- 
stored, and he promises to pay the note out of a particular fund, 
but makes default, the judgment is not to be considered as satis- 
fied, even though a receipt has been given expressive of the 
note, ‘* being amount of judgment recovered against him, &c.” 
Holbrook vy. Champlin, 1 Hoff. 148. 

2. (Creditors’ claims, effect of them on wife’s right to alimony.) 
A husband, who is sued for a divorce and alimony, cannot resist 
a decree, because his creditors may be affected by it; nor, in 
ascertaining the alimony, will the courts take an account of his 
debts. Chunn v. Chunn, Meigs, 131. 

DECREE. (Title.) A decree which purports to divest the legal 
title from one in whom it is not vested, can have no effect on 
the title. Lessee of Harmer’s heirs, v. Gwynne, 1 McLean, 48. 

DEED. (By one out of possession.) It appears, that a convey- 
ance by one out of possession, shall prevail as between the par- 
ties by way of estoppel, although a stranger cannot set it up 
against the ejectment of the grantor. A release by one out of 
possession to one in possession being valid, and invalid only 
when made to strangers, held, that such a release to a party 
who had contracted for the purchase of the premises, and paid 
part of the purchase money, was operative in a court of chan- 
cery. 

2. (Joint-tenancy.) A conveyance was made to J. C. and P. C. 
his wife, Habendum, “to the said J. C. and P. his wife, as 
tenants in common, and in equality of estate, and not as joint 
tenants.” Held, that the common law rule, that husband and 
wife take by entireties, and no alienation of one could prevent 
the right of the survivors, applied in this case. Dias y. Glover, 
1 Hoff. 71. 
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3. (When cancelled for fraud or surprise, or not.) To set aside 
a feme covert’s deed of her land on the ground of surprise in 
her privy examination, whereby she was induced to acknowl- 
edge her signing, &c. unadvisedly and improvidently, the proof 
should be clear, credible and satisfactory, especially after the 
lapse of twenty years. Montgomery v. Hobson, Meigs, 437. 

4. (Clerk and Master’s.) Quere, whether, since the act of 1801, 

c. 6, § 48, the mere direction in a decree to the clerk and mas- 

ter to make a deed, and his deed made in conformity thereto, 

will divest the title out of the person against whom the decree 
is made, and vest it in the purchaser at the master’s sale ? 

Claiborne v. Crockett, Meigs, 607. 

(Exception of highway.) Where A. conveyed to L. a parcel 


en 


of land by metes and bounds, with the following exceptions :— 
** Including all within the abovementioned bounds excepting a 
road laid out through said premises by a committee from court,” 
it was held that the exception embraced only the easement, or 
right of the public in the road, and not the soil. Leavitt v. 
Towle, 8 N. Hamp. 96. 

6. (Notice to subsequent purchaser.) Where a subsequent pur- 
chaser has actual or constructive notice of the existence of a 
prior conveyance, from the same grantor, not recorded, he can- 
not hold the land against the prior grantee. Rogers v. Jones, 
8 N. Hamp. 264. 

7. (Same—Constructive notice.) Circumstances may exist such 
as should put a party on inquiry, but which do not amount to 
constructive notice of the existence of a title. In such cases, 
if the party make proper inquiry, and has good reason to be- 
lieve that no deed exists, he is not to be charged with con- 
structive notice of an unrecorded conveyance. Jb. 

8. (Same.) Constructive notice is founded on such presumptive 
evidence of notice as cannot be contradicted. Ib. 

9. (Same.) Notice of possession by a third person is in general 
sufficient to put a purchaser upon inquiry, and if he neglect it 

to charge him constructively with notice of any title under 

which the tenant in possession may have entered; but it 
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does not necessarily constitute constructive notice of the exist- 
ence of a title in the party in possession, as the presumption of 
notice arising from it may be rebutted. Jb. 

10. (Monument.) In a description of land in a deed of convey- 
ance, a fixed monument will control both course and distance. 
Bowman vy. Farmer, 8 N. Hamp. 402. 

11. (Same.) In a deed of conveyance one of the lines was de- 
described thus: ‘ Beginning at the mouth of Black brook, on 
the south side of the brook, and running from thence up said 
brook due west until it strikes the common land.” The brook 
was very crooked, running sometimes on one side and some- 
times on the other side of a due west line. It was held, that the 
brook was not designated as a monument, with sufficient cer- 
tainty to control the point of compass. Ib. 

12. (Construction.) A conveyance with a description as follows, 
namely: “ A certain tenement, being one half of a corn mill, 
situated in Washington, in lot No. one, with all the privileges 
and appurtenances,” conveys not only the mill, but the land on 
which it is situated, together with such portion of the water 
privilege as is essential to the use of the mill. Gibson vy. Brock- 
way, 8 N. Hamp. 465. 

13. (Correction of misdescription in.) A bill will lie to correct a 
misdescription in a deed, which occurred through mistake, ig- 
norance, or fraud. Fishell vy. Bell, 1 Clarke, 37. 

14. (Same.) Ina suit brought for the correction of a deed, where 
the defendant’s oath to his answer is waived, the court will de- 
cree according to the preponderance of the evidence. Jb. 

15. (Intention of parties.) When a clause in a deed is of ambi- 
guous or doubtful construction, parol evidence will be admitted 
to show the intent of the parties. Jd. 

16. (Same.) As when a deed given by one of nine heirs of real 
estate, to which also there was an existing right of dower, con- 
veying the interest of the heirs in the descended lands, contained 
also the clause, ** being a division after deducting the widow’s 
dower, one third as well in possession as in expectancy,” it was 


held that parol evidence was admissible to show the intention of 
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the parties as to the sale or reservation of the grantor’s interest 
contingent upon the death of the widow. Ib. 

17. (Capacity of grantor.) When a deed is sought to be set 
aside for the mental incapacity of the grantor, such incapacity 
must be fully proved. Sprague v. Duel, 1 Clarke, 90. 

18. (Same.) If there is mental imbecility in a grantor, not 
amounting to incapacity to contract, and the grantee practices 
upon such mental weakness to procure a favorable conveyance, 
such conveyance so procured, will be set aside. Jd. 

19. (Same.) But the court will take into consideration all the cir- 
cumstances existing at the time the conveyance was made, and 
judge whether at that time the consideration was adequate or 
the contract unequal. Jb, 

DISCLAIMER. (Costs.) Where a defendant disclaimed all in- 
terest, and then proceeded to answer the bill in detail, he can in 
no case have more costs than arise upon a disclaimer, or what 
was necessary to show that he had parted with the interest once 
held by him. 

2. (Same.) A defendant, who has improperly interfered with a 
party’s right so as to make a suit necessary, may be compelled 
to answer the whole bill, with a view to charge him with costs, 
notwithstanding a disclaimer. Hutchinson v. Reed, 1 Hoff. 317. 

DIVORCE LIMITED. (Malicious abandonment.) Under the 
provision of the statute (2 R. 8. 147, § 49, sub. 3,) there must 
be proven both an abandonment and a refusal or neglect to 
support the wife. 

The malicious abandonment of the Scotch aud Dutch laws is 
an abandonment wilful and with an intention to live apart. 

The intention to abandon is the criterion; and it may be 
gathered, not only from protracted absence, but from other 
facts. 

In January, a husband separates from his wife. He provides 
for her, though scantily, till April, when he withdraws all sup- 
port. She files her bill in June for separation, on the ground of 
abandonment, and refusal or neglect to provide ; and he makes 
no offer to receive or live with her: Decree for separation 
granted. Ahrenfeldt vy. Ahrenfeldt, 1 Hoff. 47. 
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ESTOPPEL. (Between vendor and purchaser.) Vendee is es- 


topped to deny vendor’s title, though the deed under which the 
latter claims is irregularly admitted to registration. Roschell v. 
Benson, Meigs, 3. 


EVIDENCE. (Admission by conduct and demeanor.) On pre- 


» 


Ge 


> 
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senting his account to a defendant, if he admit the correctness 
of the charges, but say he believed he owed the plaintiff nothing, 
yet give no reason for his belief, and show nothing in support 
of it, the whole must be left to the jury, who may reject the 
explanation, and give their verdict on the admission. Claiming 
a credit as to one item of an account, and remaining silent as 
to the rest, is a strong circumstantial proof of the correctness 
of the rest. Craighead vy. The State Bank, Meigs, 199. 


2. (Ancient document.) An instrument of thirty years’ standing, 


not impeached, need not be proved by the subscribing witness. 
Hinde and another vy. Vattier and another, 1 McLean, 115. 
. (Same.) An instrument of writing more than forty years old is 
not required to be proved with the same strictness as one of mo- 


dern date, unless there be facts and circumstances proved which 


create doubts as to its genuineness. Waltons and heirs of 


Payne v. Coulson, 1 McLean, 124. 


. (Of bank notes.) Bank notes, alleged to be enclosed in a letter 


stolen from the mail, need not be proved by a person who has 
seen the president and cashier write. United States v. Keen, 1 
McLean, 429. 
. (Same.) Any one who deals in such notes, as cashiers of 
banks, &c., may prove their genuineness. Ib. 
. (Check.) A check drawn on the bank and which circulates as 
money, may be proved in the same way. Ib. 


7. (Boundaries, &c.) Where the original corners and lines are 
established, they control courses and distances. But courses 
and distances govern where there are no established objects to 
control them. Nelson’s Lessee v. Hall and another, 1 McLean, 
518. 

8. (Acknowledgment of deed.) Where in taking the acknowledg- 


ment of a deed, the justice omitted to state his official charac- 
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ter, parol proof of his being a justice is admissible. Shults’ 
Lessee vy. Moore, 1 McLean, 520. 

9. (Negligence and want of skill.) The upsetting of a stage is 
prima facie evidence of negligence ; and a passenger who has 
been injured need show nothing more to sustain his action. 
Mc Kinney v. Neil, 1 McLean, 540. 

10. (Same.) The proprietor is not responsible for casualties which 
could not be foreseen nor guarded against. Ib. 

11. (Same.) But he is liable for the smallest degree of negli- 
gence, want of care, or want of skill in the driver. Jd. 

12. (Same.) Want of skill in the driver, being a material fact in 
the case, may be proved as any other fact. Ib. 

13. ( Declarations.) Where suit was brought against an indi- 
vidual for enticing away the servant of another, evidence of the 
declarations of the servant, at the time of leaving, was admitted, 
to show that he Jeft of his own accord, and for reasons of his 
own; the declarations made by him at the time of leaving be- 
ing part of the res geste. Hadley vy. Carter, 8 N. Hamp. 40. 

14. (Secondary.) Where a witness annexed to his deposition a 
copy of an account for articles charged on the books of a cor- 
poration, which was without the state, and where the corpora- 
tion had no interest in the suit, held, that the evidence, though 
secondary, was admissible, as the books were beyond the con- 
trol of the court and the witness. Burnham v. Wood, 8 N. 
Hamp. 334. 

15. (Reasonable presumption.) A letter, containing an execution, 
and directed to a sheriff in the town where he resided, was put 
into a post office. Afterwards the sheriff, being requested to re- 
turn the execution, instead of denying that he received it, refused 
to have any conversation on the subject. It was held, that these 
circumstances afforded a reasonable presumption that he re- 
ceived the execution. Woodman v. Jones, 8 N. Hamp. 344. 

16. (Of contract.) A witness may be permitted to state generally 
what he understood a contract between two persons to have 
been, from their conversation ; and this will be evidence to be 
weighed by a jury, although he may not be able to state the 
VOL. XXV.—NO. L. 28 
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terms used by the parties in making the agreement. Eaton v. 
Rice, 8 N. Hamp. 378. 

EXECUTION. (Remedy.) A law which regulates the issuing 
of executions on judgments previously rendered, affects the 
remedy and not the contract. Bank of the United States v. 
Longworth, 1 McLean, 40. 

EXECUTORS AND ADMINISTRATORS. (Delegation of 
power by.) An executor who is empowered by the will to sell 
and convey the real estate of his testator, ‘*in such mode as in 
his judgment shall be best, for the interest of the estate,” can- 
not delegate to another the power to sell. Pearson vy. Jamison, 
1 McLean, 199. 

FEDERAL GOVERNMENT. ( Regulation.) Under the power 
to regulate commerce with the Indian tribes, congress have 
power to prohibit all intercourse with them, except under a li- 
cense. United States v. Cisna, 1 McLean, 257. 

FEIGNED ISSUE. (May be awarded by Court.) When a 
cause comes on to be heard upon pleadings and proofs, and the 
testimony as to a leading and turning fact in the cause is so 
nearly balanced as to leave the court in doubt; a feigned issue 
may be awarded by the court itself, without any motion from 
either party, to have such fact tried by a jury. Munsony. Reed, 
1 Clarke, 580. 

2. (Same.) A court of chancery have a right to decide upon 
questions of fact without the intervention of a jury, but when 
important rights are depending upon a question of fact, and 
the court are in doubt as to the proof of the fact, it is proper to 
send it toa jury fortrial. Jd. 

FENCE. (Evidence of boundary.) Where one of two owners 
of adjoining lots of land sees the other erect a permanent fence 
between their lands, without making any objection, this is evi- 
dence of an agreement on his part that the fence is erected on 
the true line. Eaton v. Rice, 8 N. Hamp. 378. 

FOREIGN ATTACHMENT. (Real estate.) Where the sup- 
posed trustee had made a pretended purchase of real estate at 


auction, by bidding at the request of the principal ; and had also 
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taken a colorable mortgage of personal property belonging to 
the principal ; but in fact no debt was contracted, and no pos- 
session of the property was taken, it was held, that he could 
not be charged as trustee. Greenleaf v. Perrin, 8 N. Hamp. 273. 
(Answers of trustee.) In foreign attachment the trustee is 
bound to answer questions material to a correct decision of the 
case, although his answers may tend to impeach or impair his 
title to real estate. Bell v. Kendrick and Trustee, 8 N. Hamp. 
520. 


FRAUD. (False affirmation on sale of a chattel.) A machinist, 


in selling a worthless machine for a good one, is guilty of fraud, 
whether aware or ignorant of the defect. Donelson v. Young & 
Clements, Meigs, 155. 

(How the buyer is protected.) In such case, equity will enjoin 
the seller from collecting a negotiable security executed for the 
price of the machine, and compel him to account for any part 
of the purchase money paid him or his bond fide assignee, 
See 1M. & 8. 525. Ib. 157. 

(Parties to.) As between parties who enter into a fraudulent 
combination against an individual, no relief will be given, either 
in a court of law or chancery. Warburton § King vy. Aken & 
Little, 1 McLean, 460. 

(Affirmation of value.) The owner of a horse which had the 
heaves, and was worth nothing, in the course of a negotiation 
for an exchange, concealed the defect, and affirmed that the 
horse was worth $100; and the other party, having no know- 
ledge of the defect, was thereby induced to make the exchange ; 
held, that this was sufficient to sustain an action on the case for 
deceit. Stevens v. Fuller, 8 N. Hamp. 463. 


FRAUDS, STATUTE OF. (Sale of Real Estate.) An execu- 


tion of a contract for the sale of real estate, owned by a part- 

nership firm, by one partner in the partnership name, and so 

executed in the presence and with the approbation and consent 

of the other partner, is a sufficient memorandum in writing to 

take it out of the statute of frauds. Such an execution would 

be sufficient to enable the vendee to enforce a specific perform: 
25* 
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ance thereof as against the partnership vendors, and is sufficient 


to enable the vendors to enforce it as ayainst the vendee. 
Mc Whorter v. McMahan, 1 Clarke, 400. 


FRAUDULENT CONVEYANCE, ASSIGNMENT, OR BILL 


i) 


oe 


‘ 


OF SALE. (Voluntary assignment.) The law being that 
prima facie a voluntary assignment is valid as to subsequent 
creditors, proof must be given of debts or other circumstances 
to impeach it. ‘Threugh prior creditors, subsequent ones may 
be let in. Botts v. Cozine, 1 Hoff. 79. 

(Non-removal.) The non-removal of articles, the subject of 
an assignment, is not decisive evidence of fraud. The control 
of the assignee may be as absolute on the premises, and the ex- 
clusion of the assignor as perfect, as in case of a removal. Lee 
v. Huntoon, 1 Hoff. 447. 

(Recording mortgage.) Under the act of 1833, ch. 279, if a 
mortgage of personal property is duly recorded, a change of 
possession need not be made. Some dicta to the contrary 
questioned. Id. 

(Same.) Although the mortgagee has neglected to file a new 
copy of the mortgage in the manner prescribed by the statute of 
1833, that neglect will not vitiate a new mortgage for the same 


debt, and on the same property, if otherwise bona fide. Ib. 


FRAUDULENT CONVEYANCE. (Good between parties — 


void as to creditors.) A conveyance in fraud of creditors is 
not merely voidable at the option of the creditors, but it is ab- 
solutely void, as though it had never existed ; and it is incapa- 


ble of confirmation. And though good as between the parties, 


it is to be treated, when those as to whom it is void are con- 
testing it, as though it were void for every purpose. Banks v. 


Thomas, Meigs, 33. 


. (Subsequent creditor.) A party who resided out of this state 


commenced an action here, and obtained a judgment, which 
was satisfied. The defendant, within the time limited by the 
statute, brought a writ of review, upon which he prevailed, and 
recovered back the amount of the former judgment with costs. 
During the pendency of the action of review, the original plain- 


—_ 
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tiff conveyed a tract of land to his daughter, without considera- 
tion ; and the plaintiff in review having obtained his execution 
levied it upon the land so conveyed; held, that the plaintiff in 
review was not to be regarded as a subsequent creditor, and 
that the conveyance was fraudulent as against him. Parsons v. 
McKnight, 8 N. Hamp. 35. 


. (Same.) A voluntary conveyance, made without consideration, 


by an individual who is insolvent, is void against creditors ex- 
isting at the time of the conveyance ; and is void against sub- 
sequent creditors, if executed with a previous fraudulent intent 
in reference to their claims. Carlisle vy. Rich, 8 N. Hamp. 44. 
( Voluntary conveyance.) Where an individual became surety 
to another on an administration bond, held, that the execution of 
such bond by him created a present indebtedness to the obligee, 
so as to render a voluntary conveyance of his estate without 
consideration fraudulent and void, he being insolvent at the 
time ; and that the indebtedness for this purpose did not depend 
on condition broken, or rendition of judgment. 0. 


FREEDOM. (Bequest of.) A bequest of freedom is not to be 


defeated by any right of disposition, not exercised, which may 
be given to a legatee for life of the slave’s services. Jacob v. 
Sharp, Meigs, 114. 

(Ambiguity in bequest of, favorably construed.) If there be 
in a will a bequest of a present right of future freedom, to be 
enjoyed after the determination of a life estate in the slave’s 
services coupled with a contingent power of disposal in the le- 
gatee of the services, and there be doubt as to the meaning of 
those clauses, the power of disposition must be construed to be 


subordinate to the higher and more important right of freedom. 
Tb. 117. 


. (Right to, vested by bequest with contingent power of disposal.) 


A bequest of slaves to a wife to keep them if obedient to her, 
and at her death “ to be set free,” — but if disobedient to dis- 
pose of them at pleasure, vests the slave with a present right of 
freedom, defeasible by the exercise of the wife’s contingent 


right of disposal. Marriage is not an exercise of that right. 
Ib. 114. 
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4. (Bequest of after life estate, what words amount to.) The 
words, “to belong to, and be at my wife’s disposal and com- 
mand during her life time, and at her death to be emancipated,” 
give the wife no more than a life estate, and invest the slaves 
with a present right to be emancipated at the death of the wife. 
Lavina v. Duffield’s executors, Meigs, 117. 

GIFT. (Jnter vivos and mortis causa of securities for money.) 
Choses in action may be validly given mortis causa; and, a 
fortiori, they are the subject of a valid donation inter vivos. 
And a mere delivery accompanied by words of donation will 
be a good gift to them, and operate to vest in the donee a pro- 
perty in the money secured by them. And the gift will be 
good, though the delivery be to a third person for another. 
Brunson vy. Brunson, Meigs, 608. 

GRANT. (When it begins to exist — date — registration —rela- 
tion.) ‘The date of a grant, not that of its registration, desig- 
nates its commencement as a muniment of title. Whenever 
registered, a grant relates to, and has full and complete exist- 
ence, for all purposes, from its date ; the registration not being 
intended to give it existence, but to preserve and perpetuate the 
evidence that it already exists, and being itself as good without 
as witha date. Brown v. Baldridge, Meigs, 1. 

2. (Limitation.) Hence the time of prescription is to be counted 


from the date, and not from the registration of the grant, — 
the grantee’s right to sue a trespasser commencing from the 
former period, and not at the latter. Jb. 2. 

GUARDIAN AND WARD. (Purchase with ward’s money.) 
Property purchased by a guardian, in his own name, with his 
ward’s money, stands charged with the same trust as did the 
money ; and the ward, on coming of age, may, at his option 
take the money or the property ; and if, with full knowledge of 
the facts and of his rights, he elects the money, the property 
discharged of the trust vests in the guardian absolutely. Cap- 
linger vy. Stokes, Meigs, 175. 

2. (Settlement between, effect of on property purchased with ward’s 
money.) A settlement between guardian and ward, after the 
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ward’s majority, determines the trust ; and the time of prescrip- 
tion is counted from the date of the settlement, so as to perfect 
the guardian’s title to property purchased with the ward’s money ; 
and, on the settlement assigned to, and thenceforward held and 
claimed by the guardian as his own. Jb. 175. 

( Release—Discharge—Acquiescence.) A release obtained from 
a ward just arrived at age, casts upon the guardian proof of 
every thing to make it valid, especially a full, entire, and minute 
account. 

A discharge to a guardian is not to be precipitated; there 
must be time for consultation, a full exposition of the estate and 
of its administration ; and a guardian who has settled his ac- 
counts in secret, must prove all this, unless there has been a 
positive ratification ; an intelligent, voluntary acquiescence ; or 
lapse of time sufficient to induce the court to refuse its aid. 

The principles upon which a gift by a ward is impeached, 
apply as strongly to a release precipitately obtained by the 
guardian. 

Although acquiescence by a ward with a guardian’s accounts 
can be inferred froia lapse of time, omission to complain, and 
other circumstances—while confirmation is to be established by 
evidence; yet they both depend upon a perfect knowledge of 
rights, facts, and of the ability to procure relief. Fishy. Miller, 
1 Hoff. 267. 


HIGHWAY. (Laying out of.) The legislature may authorize 


the laying out of a common public highway over a road made 
by a turnpike corporation, and the taking of the franchise of the 
corporation for that purpose; notwithstanding the charter of 
the corporation is still in force,and the corporation in possession 
of the road constructed by virtue of it ; provided compensation 
is made to the corporation for their property thus taken for pub- 
lic use. Barber y. Andover, 8 N. Hamp. 398. 

(Same.) In laying out highways, monuments must govern, 
rather than courses and distances, in the same manner as in 
conveyances of land, by metes and bounds. Miller v. Silsby, 
8 N. Hamp. 474, 
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HUSBAND AND WIFE. (Conveyance in fraud of marital 


_ 


Lu | 


right.) A disposition made by a feme sole of her property after 
a contract of marriage, and before its solemnization, will be 
fraudulent as against the husband, who has been kept ignorant 
of the transaction. 2 P. W. 674; 2 Bro. C. C. 345; 1 Ves. jr. 
22; 2 Cox, 28; 1 Cond. Eng. Ch. R. 188. Jordan y. Black, 
Meigs, 142. 

(Same—Exceptions.) This rule is perhaps without exceptions, 
so far as, by implication, it denies the husband the power to 
disturb a disposition of which he was informed before the mar- 
riage. But so far as it affirms his power to set aside a disposi- 
tion concealed from, or unknown to him, it admits, it seems, of 
two classes of exceptions—1, founded on the meritorious objects 
of the conveyance—2, on the husband’s situation as to pecu- 
niary means. 7 Cond. Eng. Ch. R. 194. Ib. 148. 
(Conveyance of feme’s slaves to a trustee.) If a feme sole, be- 
tween the contract and solemnization of an intended marriage, 
convey her slaves to a trustee to emancipate them at her death, 
and the intended husband be informed of the conveyance before 
the solemnization, the court, without inquiring whether the ob- 
jects of the conveyance were meritorious, and without laying 
any stress on his pecuniary situation, would not entertain the 
husband’s bill to set aside the conveyance. Ib. 142. 

(Effect of such conveyance.) Such conveyance vests the trus- 
tee with the legal title, and the feme with an equitable life es- 
tate in the slaves, and a sale of them by the husband is equally 
an injury to both interests. Jd. 148. 

(Descent in Louisiana among intestate’s children in general, 
and when some or one of them is a Seme coverl, and non resi- 
dent.) By the laws of Louisiana, all the legitmate children of 
an intestate, ‘ participate to his succession’ by equal shares. 
Code of 1808, B. 3, tit. 1, c. 2, § 2, art. 27. If one of these 
children be a married woman, her share of the immovables of 
the succession vests in her as paraphernal property ; and she 
holds it independently of her husband ; and she is entitled to 
the administration and enjoyment thereof; Civil Code, La. p 





— —_ = 
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331, though she be domiciled in Tennessee with her husband. 
But her husband is entitled to the movables wherever situated as 
her administrator in Tennessee. McCollum v. Smith, Meigs, 
342. 

6. (Acquisitions after the marriage, change of domicil.) The law 
of the actual domicil of the husband and wife governs as to 
movable property acquired after a change of residence ; and as 
to all immovable property, the law of the place where it is sit- 
uated. Story’s Confl. § 187. Ib. 352. 

7. (“ Wife’s Equity.”) It is a well established, equitable right of 
a wife, known by the name of the “ wife’s equity ”—to have set- 
tled upon her and her children a suitable provision out of her 
personal estate in the hands of a trustee ; as, for example, in 
those of an executor or administrator, 5 Johnson’s Ch. R. 464. 
Dearin v. Fitzpatrick, Meigs, 551. 

8. (How enforced.) It will be enforced by decreeing the provi- 
sion: 1— incidentally, when the husband or his assignee is ask- 
ing the aid of a court of equity to reduce her property into pos- 
session ; 2—directly, at the suit of the wife, or of her trustee, 
praying for the provision; 3—in case the trustee is willing, or 
designs to pay or deliver the property to the husband or his as- 
signee without suit, all of them will be enjoined, at the suit of 
the wife, from changing the possession until provision made. Ib. 

9. (Reduced into possession.) But no case has gone so far as to 
decree the provision after the husband or his assignee has re- 
duced the property into possession. Id. 559. 

10. (Divorce a mensa—alimony.) Upon a divorce a mensa et thoro, 
the marriage is allowed to have been valid, and to have invested 
the husband with the wife’s property : and, therefore, the prac- 
tice is not to decree the wife absolutely a part of the husband’s 
real and personal estate, but only to allot her some portion of 
his income for her support, securing the payment, if necessary, 
by charging it upon his estate. Chunn vy. Chunn, Meigs, 131. 

11. (Divorce a vinculo, decree thereupon—1799, c. 19, construed.) 
But upon a divorce a vinculo, the marriage is adjudged void ab 


initio, and the title to the lady’s property remaining, therefore, 
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unaffected by it, the possession is restored to her. And the 
same rule is to be observed in decreeing a divorce under the act 
of 1799, c. 19, though it allows a divorce a vinculo for super- 
venient causes. Jd. 183. 

12. (Husband’s debts no impediment to alimony.) A husband who 
is sued for a divorce and alimony, cannot resist a decree be- 
cause his creditors may be affected by it: nor in ascertaining 
the alimony, will the court take an account of his debts. Jb. 
136. 

13. (Separation.) Where husband and wife separate, under cir- 
cumstances entitling her to file a bill for a separation, and arti- 
cles are executed, whereby the former relinquishes all rights to 
her property, and the same becomes vested in a trustee, to be 
enjoyed by her with a power of appointment by will, and she 
afterwards dies, the husband cannot, (no creditors intervening,) 
set the articles aside. Heyer v. Burger, 1 Hoff. 1. 

14. ( Reconciliation.) Reconciliation does away with articles of 
separation; but a casual intercourse between man and wife 
upon a friendly footing for three or four days, and loose ex- 
pressions relative to an intention to destroy articles of separa- 
tion in the hands of a trustee, and the expression of a wish that 
they had not been made, will not be proof of a permanent re- 
conciliation and agreement to live together, so as to set aside the 
articles. Jb. 

15. (Collateral engagements.) Although articles of separation are 
condemned by the policy of the law, and will rarely be enforced 
between the parties, yet collateral engagements between the 
husband or third parties contained in them, will be executed. 

The duty of maintaining children lasts until they arrive at 
age, unless they come within the provisions of the statute re- 
specting the support of the poor. Champlin vy. Champlin, 1 Hoff. 
5D. 

16. ( Wife’s property.) Where a provision was made in articles, 
giving the wife the income of property, paying out of it an an- 
nuity to the husband, and to apply so much of the residue as 
might be necessary from time to time, towards the support of 
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the children, no bill will lie to call for a proportionate share of 
the rents, after deducting the amounts paid for maintenance. 
Ib. 

17. (Same.) It is now the settled rule of the court, that it will 
interfere and restrain a husband from recovering the wife's pro- 
perty at law until he makes a provision for her. But not where 
she lives apart from him without cause, or has a sufficient pro- 
vision from other sources. Martin v. Martin, 1 Hoff. 462. 

18. (Same.) Where a husband had allowed a sum belonging to 
his wife to go in discharge of a mortgage on trust property, of 
which they were in the united enjoyment, and she afterwards 
enforced the settlement so as to exclude him, he was allowed a 
proportion of the rents. Ib. 

19. (Support of wife when separated.) Where a husband and 
wife separate by mutual consent, and the husband makes a 
contract with a third person to maintain the wife, the wife, if 
she leave such third person voluntarily and without any just 
cause, will not carry with her authority to pledge the credit of 
her husband for her support. Pidgin vy. Cram, 8 N. Hamp. 350. 

20. (Same.) But it will be otherwise, if she be driven from the 
house of such third person by improper usage there. Jd. 

INDICTMENT. (Variance.) <A draft signed Jos. Johnson, not 
admissible under a count, stating it to be signed Joseph Johnson, 
president. United States v. Keen, 1 McLean, 429. 

INDORSER AND INDORSEE. (Notice.) Notice left with a 
fellow-boarder of the indorser with a request to hand it to him, 
sufficient. Bank U. S. v. Hatch, 1 McLean, 92. 

2. (Liability of the former.) 'The indorser of a negotiable note 
which was made and assigned in Ohio, and was payable there, 
is liable, at the suit of the indorsee, in the state of Indiana, on 
proof of demand of payment of the maker, when the note be- 
came due, and notice to the indorser. Burrows, Hall & Co. v. 
Hannegan, 1 McLean, 315. 

3. (Same.) The law of Indiana which requires a suit against the 
maker before recourse can be had against the indorser, does not 
govern the case. Ib. 
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4. (Same.) ‘The assignment is a new contract, and is governed 
by the law of the place where it is made. Jb. 

INFANCY. (Produce of the sale of infant’s lands.) Money 
which is brought into court, as the proceeds of the sale of in- 
fants’ lands under the order of this court, is to be deemed as 
real estate. Such money belonging to a female married infant, 
will not be paid to her husband before she becomes of age. It 
will be paid to her husband when she becomes of age, upon her 
application ; but the court will ascertain that it is her free and 
voluntary act, without compulsion, before any order will be 
made for its payment. Matter of Finch, 1 Clarke, 538. 

INFANT. May elect, at majority, to take property purchased by 
his guardian with his money, or the money and interest. Elec- 
tion deliberately made binds him. Caplinger v. Stokes, Meigs, 
175. 

2. (Deed.) Although an infant cannot have a deed avoided until 
coming of age, yet he may enter into possession of the rents 
and profits. It seems that a suit in this court for the appoint- 
ment of a receiver would at least be sustained as equivalent to 
such an entry. Mathewson v. Johnson, 1 Hoff. 560. 

3. (Plea.) Where infancy is pleaded, a new promise, made after 
the suit is commenced, is not sufficient to sustain a pending ac- 
tion. Hale v. Gerrish, 8 N. Hamp. 374. 

4. ( Ratification.) To sustain an action against a person of full 
age, on a promise made by him when an infant, there must be 
an express ratification, either by a new promise to pay, or by 
positive acts of the individual, after he has been of age a rea- 
sonable time, in favor of his contract, which are of a character 
to constitute as perfect evidence of a ratification as an express 
and unequivocal promise. Ib. 

5. (Same.) When the defendant, after he became of age, admit- 
ted that he owed the debt, and said, that “the plaintiff would 
get his pay,” but refused to give a note, lest he might be arrest- 
ed, held, that declaration was no ratification of the original 
promise. Ib. 


INJUNCTION. (Dissolution of.) It is a general rule that an 
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injunction will not be dissolved upon answer, until the answers 
of all the defendants are put in. But if the defendants, answer- 
ing, state upon oath positively and fully, that the defendant who 
does not answer, was not in a situation to know, and in point of 
fact did not know, any thing in relation to the matters charged, 
the injunction will be dissolved upon the answer of a part of 
the defendants having the whole knowledge of the transactions, 
if it denies fully the equity of the bill. Colemun v. Gage, 1 
Clarke, 295. 

(Same.) An injunction is not dissolved of course even upon a 
full denial of the equity of the bill, if the court can see, in the 
facts disclosed, good reasons for retaining it. Bank of Monroe 
v. Schermerhorn, 1 Clarke, 3038. 


INNS AND INNKEEPERS. (Right of, and travellers.) Where 


*) 
~ 


4. 


an inkeeper, in a town through which lines of stages pass, and 
at whose inn the stages stop, permits the drivers of some of the 
lines to resort to his house without objection, he cannot exclude 
the driver of a rival line from entering the inn, and going into 
the common public rooms, where travellers are usually placed, 
for the purpose of soliciting passengers for his coach ; provided 
there is reasonable expectation that passengers are there, and 
he comes at a suitable time, conducts with propriety, and is 
doing no injury to the innkeeper. Markham y. Brown, 8 N. 
Hamp. 523. 

(Same.) But this right may be forfeited by misconduct; thus, 
if affrays occur, or guests are disturbed through his fault, or he 
is guilty of other abuse ; the innkeeper, if it appear to be neces- 
sary for the protection of his guests, or himself, may prohibit 
him from entering until the ground of apprehension be re- 
moved ; and may treat him as a trespasser if he enter after 
such prohibition. Jd. 

(Same.) And if, after a lawful entry, he commit an assault 
upon the innkeeper, or any trespass upon his property, he may 
be treated as a trespasser ab initio. Ib. 

(Same.) If the drivers of other lines are guilty of misconduct 
towards the driver of such rival line, and he is engaged in an 
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affray from self defence, that will not authorize the innkeeper 
to exclude him, except at the time of the disturbance, and for 
the purpose of restoring quiet to the house. Jb. 

INSOLVENCY. (Of grantor.) Insolvency of a grantor, with 
covenant of warranty, is only a ground of relief in a court of 
equity, when the danger to the grantor is imminent. Hoag v. 
Rathbun, 1 Clarke, 12. 

INTEREST. (Subsequent law.) Although the rate of interest is 
governed by the law at the time of the loan, yet a subsequent 
law, which varies the rate, will affect it where the loan is not 
paid, and there is a continued refusal or neglect to discharge it. 
The interest will be calculated at the old rate down to the repeal 
of the old act, and afterwards at the rate mentioned in the new 
statute. Bullock vy. Boyd, 1 Hoff. 294. 

INTERPLEADER. (Right of taxation.) When a person is 
taxed in two different places for the same property, when he is 
only legally liable to be taxed once, and when it is doubtful to 
which party the right to tax belongs, a bill of interpleader, or a 
bill in the nature of a bill of interpleader, with a prayer for re- 
lief, will lie to compel a settlement of the right of taxation. 
Redfield v. Supervisors, 1 Clarke, 42. 

INTERPRETATION. The grammatical connection of words as 
relative and antecedent will not be allowed to prevail to the de- 
struction of the meaning of the sentence. The State v. Cherry, 
Meigs, 232. 

2. Where the interpretation of an instrument is rendered obscure 
by a conflict of its grammatical construction with its scope and 
purpose, resort may be had to extrinsic evidence to determine 
the sense. Roberts on Frauds, 26. Jb. 236. 

JURISDICTION. (Citizenship.) An averment of citizenship in 
the first count of a declaration to give jurisdiction to the court 
is sufficient—the other counts referring to the first. Jones v. 
Heaton, 1 McLean, 317. 

LANDLORD AND TENANT. (Remedy on covenants between.) 
A tenant took a lease of a farm for five years, at an annual rent, 
with a clause that he might sow not more than fifty acres of 
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wheat during the last year, and remove the crop after the lease 
should expire. ‘The tenant was evicted under an elder incum- 
brance, before the expiration of his lease; and the landlord 
brought an action at law for the rent. The tenant filed his bill 
to restrain the proceedings at law, and have his damages ascer- 
tained and set off against the claim for rent.—Held, that if the 
tenant had any remedy under the covenants of his lease, his 
remedy was adequate at law; and if he had no remedy upon 
the covenants, he had no remedy in equity ; and the injunction 
was dissolved. Tone v. Brace, 1 Clarke, 291. 

2. (When tenant’s possession becomes adverse.) 'To break the 
continuity of the landlord’s possession held by tenant, and arrest 


the operation of the statute of limitations founded on such pos- 


to him ; and their possession becomes adverse from the time 
their attornment to another landlord is known to the first. Ross 
v. Blair, Meigs, 525. 

LEASE. (Covenant for new.) A lease contained a clause that 
at the end of the term, buildings should be taken at a valuation, 
or the lessors would grant a new lease for the term of twenty 
years upon such terms as such lessors, their heirs, &c., might 
think proper, and be approved of by the tenant, &c. Held, that 
the clause was void for uncertainty. Whitlock v. Duffield, 1 Hoff. 
110. 

2. (Covenant to renew.) A distinction exists between a clause to 
grant a new lease, and one to renew the lease. In the latter 
there is an implied covenant to give a new one for the same 
term, rent and conditions. ‘The rent to be paid is as essential 
a part of the contract to give a lease, as the price is upon a con- 
tract to sell. If the agreement does not contain it, and it is not 
supplied by other competent evidence, no performance can be 
enforced. Ib. 

3. (Same.) Where a clause to grant a new lease is void for un- 
certainty, the lessor, by a tender of a further lease at a larger 
rent, does not thereby give such a construction to the covenant, 
as allows the tenant to require a reasonable new lease. Ib. 
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4. (Forfeiture.) Where a lease was given, covenanting that the 
lessee should pay certain rent and taxes, and should make no 
strip or waste, nor lease or underlet the premises without the 
consent of the lessor ; and providing that the lessor might re- 
enter and expel the lessee, if he failed in the payment of the 
rent and taxes, or if he committed waste ; held, that an assign- 
ment of the lease was not a forfeiture, but gave the lessor 
merely a claim for damages. Spear v. Fuller,8 N. Hamp. 174. 

5. ( Re-entry.) A breach in the condition of a deed, which is not 
a limitation, but gives a mere right of re-entry, does not avoid 
the estate. The estate is terminated solely by the re-entry of 
the lessor. Ib. 

6. (Assignment.) An assignment of a lease, though made against 
the terms of the instrument, passes a subsisting title, though sub- 
ject to be defeated ; and is a sufficient consideration for a note. 
Ib. 

7. (Surrender.) Where two gave a lease for life to a third, and 
he afterwards conveyed his interest to one of them, /edd, that 
this did not operate as a surrender of the lease. Sperry v. Sper- 
ry, 8 N. Hamp. 477. 

LEGACIES. (Who takes—posthumous grandchild.) The re- 
siduary clause—“ all the rest of my estate, real and personal, 
to be equally divided between my grandchildren ”’—includes a 
posthumous grandchild, who was in ventre matris at the testator’s 
death. 1 Roper on legacies, c. 2, § 1. subsection, 3. Smart y. 
King, Meigs, 149. 

2. ( Vesting of—favored in law, and why.) The vesting of lega- 
cies is favored in law ; generally, because the law will not in- 
tend that a testator means to die partially intestate ; especially, 
of those to children, on the presumption that the testator na- 
turally desires their families to succeed to their interests :—and 
of those to others, because the tying up of property is inconve- 
nient to the legatees, and against the interest of society. Un- 
derwood v. Dismukes, Meigs, 299. 

3. (Indicia of their being vested.) Giving the intermediate inte- 
rest of a pecuniary legacy is so clear an index of intent to 
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vest the property, as to overcome the strongest formal and ver- 
bal connection of the estate with the time of payment. So 
where the testator’s whole real and personal estate is vested in 
trustees, to be used for the support and education of his family 
till a specified time, and then to be equally divided amongst his 
children and their heirs,—the children have, in the profits a 
vested right of present common enjoyment, and in the corpus of 
the estate a vested right of future several enjoyment. Jb. 

LIEN. (Of partner.) The lien of a partner for capital brought 
in, is only inter se, and is unavailing between his creditors and 
the creditors of the firm. Ketchum vy. Durkee, 1 Hoff. 538. 

2. (Qarterly payments.) An agreement by a clothier to dress 

what flannel should be furnished by the other party during the 

year, and to receive his pay quarterly, is a waiver of a lien 
on the cloth ; and if some of the cloth remains in his hands at 
the end of the quarter, he is not entitled to retain it for the price 

of dressing. Stoddard Woolen Manufactory v. Huntley, 8 N. 

Hamp. 441. 

LIMITATIONS, STATUTE OF. (State law.) The construc- 
tion by the supreme court of a state is followed by the federal 
courts as a rule of decision. Lessee of Neal v. Green and 
another, 1 McLean, 20. 


(Another state.) An action of debt, founded upon the judg- 


rs) 


ment of a justice of the peace in another state, is not within 
the statute of limitations. Mahurin v. Bickford, 8 N. Hamp. 
54. 

3. (Possession under a verbal purchase.) A possession of land 
taken in consequence of a verbal sale is the possession of the 
vendor and under his title ; but if a conveyance be made to the 
verbal vendee, he may couple his possession before and after the 
deed together, so as to gain the protection of the statute. Val- 
entine v. Cooley, Meigs, 613. 

MARRIAGE AND DIVORCE. (Residence of parties.) The 
general rule is, that a divorce will not be granted where the 
parties at the time the alleged cause of divorce arose resided 
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without the jurisdiction of the court. Clark v. Clark, 8 N. 
Hamp. 21. 

2. (Same.) Thus, where a husband came into New Hampshire 
and committed adultery, his domicil being then and for some 
time after in the state of Vermont, and afterwards deserted his 
wife, who thereupon came to reside in New Hampshire, after 
which he removed to New Hampshire also ; upon the applica- 
tion of the wife, setting forth the adultery, the court refused to 
decree a divorce. Ib. 

3. (Extreme cruelty.) Where a wife applies for a divorce, on the 
ground of extreme cruelty, the suit will not be sustained if it 
appear that the injurious acts of the husband were drawn upon 
her by her own misconduct, unless the injury done her is out of 
proportion to the offence on her part. Poor y. Poor, 8 N. 
Hamp. 307. 

MARRIED WOMEN. (Will by.) Although the Revised Stat- 
utes of New York have prohibited a will by a married woman, 
of personal as well as real estate, yet where the husband as- 


o¢ od. 
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sents to her disposing of the former, the will will be 
This may be by a post-nuptial agreement, as well as an ante- 
nuptial one: otherwise as to real estate. Where the property 
is given by another, with the power to will, it is immaterial 
whether the gift is before or after marriage, or whether there is 
any assent by the husband. Heyer v. Burger, 1 Hoff. 1. 

2. (Same.) A will executed by a wife under a power, need not 
refer to it. Ib. 

MORTGAGE. (Defeasance by parol.) The doctrine that a deed 
absolute on its face may be converted into a mortgage by parol 
testimony, is unquestioned, where the acts or declarations are 
cotemporaneous with the instrument. Subsequent statements 
should be more scrupulously admitted. McIntyre v. Humphreys, 
1 Hoff. 31. 

2. (Mortgage sales.) On mortgage sales, where it is certain that 
the property will produce sufficient in any mode of division to 
pay the complainant, the master should pursue the instructions 
and wishes of the owner; and the mortgagee can only demand 
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that the usual terms of sale, as to time and payment, &c., be 
not departed from, without special reasons. Walker v. Snediker, 
1 Hoff. 145. 

( Redemption.) As between mortgagor and mortgagee, the 
former is not barred from redemption until the purchase by a 
mortgagee is consummated, and the deed delivered; and a ten- 
der prior thereto will save the right. Buta different rule pre- 
vails where a stranger buys. Ib. 

(Same.) Where a mortgagee purchases and then mortgages, 
and the former mortgagor files a bill to redeem, which is allow- 
ed him, he must look to the rights of the last mortgagee in ap- 
plying the redemption money. Brown v. Frost, 1 Hoff. 41. 

(Future advances.) A mortgage intended to secure as well 
future as present advances is valid, but must express its object ; 
and future advances will not be embraced by the mortgage un- 
der a subsequent parol agreement. Jb. 

(Same.) In general, though a mortgage should be inoperative 
as to future advances, it will stand valid for the amount truly 
due at its execution. Jb. 

(Improvements.) No improvements put upon mortgaged prem- 
ises by a mortgagee without consent will be allowed against the 
mortgagor. Expenditures for necessary repairs are allowable. 
Heads of a decree upon a redemption bill. Quin v. Brittain, 
1 Hoff. 353. 

(Deed of defeasance by different persons.) A deed is executed 
by one, and a defeasance is executed by the grantee to a person 
other than the grantor, and both are recorded as a mortgage, it 
is to be deemed in the nature of a mortgage, and may be fore- 
closed as such by the grantee of the deed or hisassigns. Weed 
v. Stevenson, 1 Clarke, 166. 

(Default of payment.) A bond and mortgage to secure the pay- 
ment of money in instalments, with interest payable at particu- 
lar periods, with the further provision that in case a default is 
made in the payment of any instalment of principal or interest, 
for ninety days after the same became due and payable by the 


condition of the mortgage, that then the whole principal sum 
29% 
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should be deemed due and payable, upon the happening of a 
default in any payment, and a lapse of ninety days, becomes 
wholly due ; and the master, in computing the amount, should 
treat the whole principal as due ; and the court will decree ac- 
cordingly. Crane v. Ward, 1 Clarke, 393. 

10. (Reinvestment of personal property.) If a mortgagee of per- 
sonal property, after condition broken, receive the whole money 
from the mortgagor, that is a waiver of the forfeiture, and re- 
invests the title in the mortgagor, without any formal delivery. 
And if the mortgagee afterwards detains the property without 
sufficient reason, he will be liable in trover. Leighton v. Shap- 
leigh, 8 N. Hamp. 359. 

11. ( Tender.) If he, who has a right to redeem lands mortgaged, 
can avail himself of a tender of the amount due made by one in 
his own name who had no such right, he must do it and bring 
his bill to redeem in a reasonable time, otherwise the tender 
will be considered as waived and abandoned. Bailey vy. Wil- 
lard, 8 N. Hamp. 429. 

12. (Assignment.) When one, who has a right to redeem lands 
mortgaged, pays the amount due, and takes an assignment, the 
mortgage may be considered as discharged, or as still subsist- 
ing, according as the justice of the case may seem to require. Jb. 

NE EXEAT. (Writ of, what.) A writ of ne exeat is not a 
prerogative writ but mere ordinary process of a court of equity, 
to be used to prevent a party from evading justice by withdraw- 
ing himself from the jurisdiction of the court. Gleason v. Bisby, 
1 Clarke, 551. 

2. (When issuable.) To warrant the issuing of a ne evreat, there 
must be a debt or duty existing at the time, and so far mature at 
the time, that present payment or performance can rightfully be 
demanded ; and this debt must be an equitable debt. Jd. 

3. (Discharge.) It is almost a matter of course to discharge a 
party from a ne exeat, upon his entering into sufficient bonds to 
abide the decree of the court, and render himself liable to its 
process. Ib. 

4. (When not allowable.) <A ne exeat will not be allowed, unless 


— 
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it is apparent from the bill that the performance of the decree 
in the suit in which it is applied for, can be enforced against the 
person of the defendant, or the party against whom it is asked. 
Ib. 

(Same.) <A ne exeat is proper only for the purpose of detaining 
the person of the defendant to respond to the decree of the 
court; and when the cause of action is such that the person of 
the defendant cannot be touched under the decree, by either 
execution or attachment, the writ will not issue. J. 


NOTICE. (To affect a purchaser.) Notice to affect a purchaser 


v0 


~J 


is either actual or constructive. Constructive notice is of two 
kinds, that which arises from testimony, and that which results 
froma record. Griffith v. Griffith, 1 Hoff. 153. 

( Constructive.) Where constructive notice is alleged to result 
from facts or circumstances, the presumption may be repelled. 
Ib. 

(To agent.) ‘The rule that notice to an agent or attorney, is 
notice to the principal is that it is notice of what the bill plainly 
contains, and nothing more, and should not be extended beyond 
the property which is the subject of the suit. If land is affected 
by collateral proceedings in a cause, where the bill itself does 
not affect it, actual notice of such proceedings must be proven, 
to charge a purchaser. Ib. 

(Same.) But such notice clearly traced to an attorney acting 
in the subject matter, as in examining the title for the pur- 
chaser, appears sufficient. Id. 


. (Want of.) <A purchaser charged with the notice may avail 


himself of the wantof it, in the party from whom he bought. Jd. 
(Power of corporation.) A purchaser of lands from an incor- 
porated company, is chargeable with notice of all the restric- 
tions upon its power to hold and convey lands contained in its 
charter. Merritt v. Lambert, 1 Hoff. 166. 

(Construction.) It is a rule that no one is chargeable with 
constructive notice of an instrument from its being recorded un- 


less the law makes it necessary to be recorded. Williams v. 
Birbeck, 1 Hoff. 360. 
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NUISANCE. (Preliminary injunction.) A preliminary injunc- 
tion will be allowed to prevent a nuisance where the right is 
clear, the consequent danger immediate, and the mischief irre- 
parable ; but not when the right is doubtful, and the danger re- 
mote and contingent. City of Rochester vy. Curtiss, 1 Clarke, 
336. 

2. (Same.) Preliminary injunctions are allowed to prevent imme- 
diate injury, and not remote and contingent damage. Ib. 

3. (Same.) The city of Rochester was the official guardian of a 
bridge over the Genesee river, the east abutment of which 
projects so far into the river as to narrow the channel of the 
river. They filed a bill to prevent the owner of land next up 
stream, from rebuilding a wall projecting only so far into the 
river as the east abutment of the bridge, and sloping land-ward 
so as to give a favorable passage of the water of the river, un- 
der the arch of the bridge ; and asked for an injunction restrain- 
ing the erection of such wall.—Held, that the danger from the 
erection of the wall was nothing so long as the abutment of the 
bridge was continued ; and that no injunction should be allowed 
as long as the city continued their own obstruction of the abut- 
ment; that there was immediate additional danger from the 
erection of the wall, which would justify a preliminary injunc- 
tion. Ib. 

4. (Same.) Preliminary injunctions may be allowed to prevent 
intrusions upon property dedicated to the public—as to restrain 
the erection of a building upon a public square or street; but 
the act declaring the Genesee river a highway, applies to that 
river only above the rapids, and was for the purpose of preserv- 
ing its navigation free ; and is not applicable to the rapids, where 
the river is not navigable. Ib. 

ORDINANCE OF 1787. Some parts of the ordinance of 1787, 
for the government of the north western territory, were de- 
signed temporarily to regulate the government of the territory. 
Spooner v. McConnell, 1 McLean, 337. 

2. These were necessarily abolished on a change from a territorial 
toa state government. Ib. 





~~ 
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3. Other parts were designed to be permanent and were sanctioned 
by the compact. Jb. 

4. These were comprised in six articles, which were declared to 
be unalterable except by common consent. Ib. 

5. Any provisions of the ordinance which are repugnant to the 
constitution of Ohio, may be considered as annulled. Jd. 

6. The people of the state adopted the constitution and it was 
sanctioned by congress, so that here was the common consent 
required by the compact, for the abrogation of any of its provi- 
sions. Ib. 


~} 


. But the article respecting the navigableness of certain waters, 
and the carrying places between them, remains without modifi- 
cation : and also the article which prohibits slavery. Ib. 

8. These provisions are not incompatible with state sovereignty. Id. 

9. Admitting a state into the union on an equal footing with the 
original state does not mean, that its powers, legislative, judicial 
and executive, shall be exercised to the same extent and in the 
same mode as in all the other states. Ib. 

10. In this respect the states are unequal, as perhaps the powers 
of no two states are exercised in the same mode and to the 
same extent. Ib. 

11. They are equal as being free in the formation of their consti- 
tution, and in the exercise of the powers of government under 
such restrictions and limitations as each may have voluntarily 
imposed on itself. And in the people of each having the power 
to modify or change their constitution at discretion. Jb. 

12, The sovereignty of this country resides with the constituency, 
and not with the functionaries of government. 0. 

13. Compacts are as obligatory upon states as upon individuals. Jd. 

14. The provisions of the ordinance, in regard to navigable rivers, 
and the carrying places between them, do not prohibit the legis- 
lature of the state from improving the navigation of such rivers 
and carrying places. Ib. 

15. Where rivers are navigable above certain obstructions, they 

are within the provisions of the ordinance. Ib. 


PARENT AND CHILD. (Support of child.) In order to charge 
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a parent with supplies furnished to his infant child without his 
direction, some clear and palpable omission of duty on the part 
of the parent, in not furnishing necessaries, must be shown. 
Pidgin vy. Cram, 8 N. Hamp. 350. 

2. (Illegitimate child.) The mother of an illegitimate child hasa 
right to the custody and control of the child as against the 
putative father, and is bound to maintain it, as its natural guar- 
dian. Hudson vy. Hills, 8 N. Hamp. 417. 

3. (Same.) Where the putative father had given a bond to in- 
demnify the town against the maintenance of an illegitimate 
child, held, that he could not relieve himself from liability to the 
town by demanding the child at the age of twenty-two months, 
and offering to maintain it, the mother refusing her assent to 
part with the child. 0. 

PARTITION. (Use of water.) A conveyed one parcel of land 
on one side of a mill-pond to B, and another parcel on the 
other side toC. He also conveyed “the dam and the stream 
pond and pondage ground adjacent to the lands above described, 
and bounced as follows,” &c., to both as tenants in common. 
In consequence of alterations made by one of the parties, liti- 
gation arose as to the fair division of the use of the water ; 
and a hill of partition was filed, praying a sale, if no other 
mode of dividing was practicable without injury to the parties. 

Held, upon examination of the cases, that the court possesses 
the power of decreeing a partition by regulating the use of wa- 
ter, either by driving a stake properly marked as was suggested, 
or using it for alternate periods. But that the mode of dividing 
by a sale of the premises given by the legislature, was a more 
effectual method of meeting such difficulties as were here pre- 
sented ; and there was no reason for supposing that a sale 
would not realize the fair value of the property. Practical 
inconveniences would attend any other mode. Smith v. Smith, 
1 Hoff. 506. 

PARTNERSHIP. (Good will of trade.) The good will of a 
trade does not survive, but is partnership property. The court 


cannot compel the continuing partners to take the lease and 
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good will at a valuation. If not disposed of by consent, the 
lease and good will must be sold like other partnership effects. 
Dougherty v. Van Nostrand, | Hoff. 68. 

(Right of partner to appoint assignee.) Although partnership 
funds might be exhausted by an immediate payment to a cred- 
itor by one partner, yet there is no implied authority in one 
partner, arising from the partnership relation to appoint a trustee 
of all the funds, to collect and distribute them as that partner 
shall determine. It is not necessary to establish that the pref- 
erence of creditors, or selection of the trustee, was against the 
wishes of the copartner. His assent or subsequent ratification 
should be shown. Ib. 

( Dissolution.) Even where a period is prescribed for the dura- 
tion of a partnership, it seems doubtful whether either partner 
may not dissolve it upon due notice. At any rate, very little 
can be required to justify this court in interfering. Violent dis- 
putes and dissensions which entirely prevent the beneficial 
effects of a connection, are sufficient. 

Where such dissensions existed, and one partner refused to 
proceed, and declared that in consequence of what had been 
done by his copartner, the works should be stopped, a dissolu- 
tion was decreed. Bishop v. Breckles, 1 Hoff. 535. 

(Same.) After a dissolution of a partnership, and assignment 
by one partner to the other, one partner may file a bill fora 
settlement of the partnership concerns, and may unite in such 
a bill, (except where a demurrer for multifariousness will lie,) 
an impeachment of a transfer of property. Quere, whether by 
analogy to the case of bill for the distribution of assets, a cred 
itor may not file such a bill without obtaining judgment. At 
any rate,creditors may be joined in such a bill. Ketchum v. 
Durkee, 1 Hoff. 528. 

(Same—Application of funds.) Where one partner releases 
to another all the partnership effects and dues, in consideration 
of an assumption of the debts, he may still unite with creditors 
in preventing or redressing an improper application of the funds. 


Ib. 





458 Jurisprudence. [July, 


6. (Lien.) Where one partner brought all the stock into the firm, 
for which he was indebted to another person, and it was agreed 
that the appraised price of it should upon a dissolution be re- 
funded with interest, the partner is not constituted a creditor, 
nor has he such a lien as authorizes him to transfer it to his 
creditor. He has a lien inter se, but not as against the credit- 
ors of the firm. Ew parte Hunter, ] Atk. 225, has been re- 
peatedly overruled. The question always is, whether the debt, 
which originally was separate, has been adopted as the debt of 
the firm. The mere fact of the goods coming to the use of the 
firm is not sufficient. Money borrowed on the mere security of 
one partner though applied tothe use of the firm, is not enough, 
even if the other knew from whence it came. But if money is 
borrowed without any separate contract, and so applied, it is 
prima facie evidence of a partnership debt. Ib. 

Held, in the principal case, that upon the evidence there was 
no adoption of the separate debt as a partnership debt. JD. 

7. (Suit by.) A suit in the name of a firm against a partner of 
the firm cannot be sustained, as the parties would be both plain- 
tiffs and defendants in the same case. Burley v. Harris, 8 N. 
Hamp. 233. 

8. (Assignment by one party to another.) Where one partner in 
the firm assigned to another partner all the partnership demands 
and property, including a claim of said firm against such out- 
going partner, held, that such assignment would not enable the 
holder to sue such claim against the outgoing partner in the 
name of the firm. Jb. 

9. (Same.) An assignment of partnership property to one partner 
will be sustained ; and where notice of such assignment is given 
to the debtors of the firm, any collusion of the debtors with an 
outgoing partner, in obtaining a discharge of their debts, will be 
a fraud on the assignee. Ib. 

10. (Same.) Where the assignment by one partner to another 
includes a claim of the firm against himself, such assignment is 
good ; but the claim can only be enforced by bill in equity. Jb. 


11. (Levy on goods of.) <A sheriff, upon a demand against one 
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partner, for his private debt, cannot seize the goods of the part- 
nership, and exclude the other partners from the possession. 
Morrison v. Blodgett, SN. Hamp. 238. 

12. (Same.) Where a person purchased the interest of one part- 
ner in the goods, &c., of the partnership, agreeing to indemnify 
him from the partnership debts, and formed a partnership with 
the other partner; and an officer, having a writ against the first 
partnership, attached the goods, and took the receipt of the indi- 
viduals composing the new partnership for them, and made a 
return of an attachment; it was eld, in an action upon the re- 
ceipt, that the defendants could not contest its validity upon the 
ground that the property of the new partnership was not liable 
to attachment upon a demand which was against but one of the 
partners. Ib. 

13. (Factor.) A factor cannot make a valid sale of property en- 
trusted to him to sell, to a copartnership of which he is a part- 
ner. Martin v. Moulton, 8 N. Hamp. 504. 

14. (Same.) Where goods were delivered to a factor for sale, 
and afterwards came into the possession of a copartnership of 
which he was a partner, and were sold, and the proceeds re- 
ceived by the partnership, held, that this evidence was sufficient, 
prima facie, to entitle the owner to recover the avails of the 
partnership. Id. 

15. (Application of property of.) A general rule of equity is, that 
partnership property shall be applied to the payment of partner- 
ship debts; and individual property of the partners, to the pay- 
ment of individual debts of the partners. The rule, however, 
is for the benefit of partners, and those who represent them or 
claim title through the medium of one of the partners, as by 
execution, death, assignment, or bankruptcy. Rodb y. Stevens, 
1 Clarke, 191. 

16. (Creditors of.) Creditors of a partnership have no specific 
lien upon the partnership property for the payment of their 
debts. The partnership property and the individual property of 
each partner is liable for the payment of such debts, if it can 
be reached in due course of law. J). 
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17. (Same.) A creditor of a partnership firm who has obtained 
judgment against such firm, after a sale by one partner to the 
other, cannot, before execution issued, sustain a bill for the part- 
nership property, and have it applied to the payment of the part- 
nership debts. He must issue an execution upon his judgment, 
and file the ordinary creditor’s bill. Id. 

18. (Purchase by individual partner.) One partner who has pur- 
chased of his co-partners their interest in the firm, holds, after 
such purchase, the property as his individual property. The 
selling partners may file a bill to enforce the performance of the 
agreement of sale, if the purchasing partners agreed to indem- 
nify them against the partnership debts ; but creditors of the 
firm, without the aid of the retiring partners, cannot, by bill in 
equity compel an application of the partnership property to the 
payment of the partnership debts. Such creditors must resort 
to the ordinary mode of collecting their debts by judgment, ex- 
ecution, and creditors’ bills. Jd. 

PLEADING. (Parol demurring.) Distinction between the parol 
demurring, and giving an infant a day to show cause against a 
decree. Harris vy. Youmans, 1 Hoff. 178. 

2. (Two witnesses.) Two defendants united in an answer. The 
one, an assignor, met the allegations of the bill on his own 
knowledge, and the other, an assignee, on information and be- 
lief. ‘The answer of the latter does not fall within the rule re- 
quiring two witnesses to prevail against it. Nor can it be aided 
by the answer of the other. Dunham vy. Gates, 1 Hoff. 185. 

3. (Ground of decree.) But if a replication is filed, and no proof 
taken, such answer is the only ground for a decree, being sufli- 
cient to raise the issue. And if the complainant cannot sustain 
his case by it, his bill must be dismissed. Jb. 

4. (Responsiveness of answer.) The extent of the rule as to an 
answer being responsive noticed and cases examined. Jb. 

5. (Same.) The teste of the application of the rule seems to be, 
whether the question answered would be proper ina trial at 
law, whether it would be relevant to the issue; such as the 
witness would be bound to answer ; and the answer be compe- 
tent testimony. Jb. 
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(Same.) The admissibility of an answer as responsive does 
not settle its credibility. It may refute itself. Ib. 

( Want of parties.) Since the decision of the house of lords in 
Green v. Poole, bills are never dismissed for want of parties, at 
least where the objection is not taken till the hearing, except 
where the court sees that the bill would be dismissed if the par- 
ties were before it, or where they have been omitted in bad 
faith. If the answer raises the objection, it is in the discretion 
of the court to dismiss or allow an amendment. Hutchinson v. 
Reed, 1 Hoff. 316. 

(New parties.) There is no rule of the court preventing an 
order at the hearing for a bill to be amended by adding a party 
as a co-plaintiff. The case of Milligan v. Mitchell, (1 Mylne 
& Craig, 3 Jb., and 1 Mylne & Keene,) examined. 

The question as to the mode of bringing in new parties is to 
be governed by the principles of the court, looking to the rights 
of all parties ; to its doctrine in guarding testimony ; and to the 
most suitable frame of the record. 

If the omitted party is in exactly the same relation, such as 
a residuary legatee or cestui que trust, he may be made a co- 
plaintiff. If he appear to have rights adverse to those of the 
complainant, he should be made a defendant. If the rights of a 
former defendant are affected, he must have an opportunity to 
file an answer either to an amended or supplemental bill. 1d. 
(New defendant.) The new defendant is not bound by the 
former depositions. It seems that the complainant cannot be 
permitted to go over the testimony again to the same facts even 
as to the new defendant. He may dismiss his bill without pre- 
judice to a new one making all proper parties, and then retake 
his testimony. ‘The new defendant may take evidence to any 
new matter set up in his answer. But if he does not consent 
to abide by the testimony already taken to matters before in 


issue, it seems the cause must be heard as to him on bill and 
answer. Ib. 


10. (Parol contract.) If a defendant admits a parol contract, he 


must set up the statute of frauds. But not where he denies 
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any agreement. Then the complaint must prove a valid one. 
Jervis v. Smith, 1 Hoff. 470. 

1]. (Bill by partner.) One partner may file a bill against an- 
other for an account of the funds, and a proper appropriation, 
even after a full transfer by him to his copartners, but subject 
to the debts. Creditors may be joined in such a bill. Ketchum 
v. Durkee, 1 Hoff. 538. 

PLEDGE. (Sale of.) Where stock is pledged, and no stipula- 
tion entered into as to the right to sell upon a default, the 
pledgee must give reasonable notice of asale. But if it has 
been sold bona fide, without such notice, it seems it cannot be 
pursued into the hands of a bona fide holder, without notice of 
the pledge. Little v. Barker, 1 Hoff. 487. 

POLICY OF INSURANCE. (Fire.) Where fire is one of the 
enumerated risks in a policy on a steamboat, &c., a loss by fire 
will charge the underwriters, though occasioned by the negli- 
gence of the officers orcrew. Waters v, The Merchants’ Louis- 
ville Insurance Comp’y. 1 McLean, 275. 

2. (Negligence.) If the negligence be so gross as to authorize 
the presumption of fraud, which would constitute barratry, the 
underwriters are not liable, unless the policy expressly insures 
against barratry. Ib. 

3. (Same.) A policy against fire on land will, in the event of loss, 
hold the underwriters liable, though the fire was the result of 
negligence by servants and others. Jb. 

POSSESSION. (Estate of.) Possession under a deed extends 
to the whole tract, if there be no adverse possession. Ellicott 
§- Meredith v. Pearl, 1 McLean, 214. 


2. (Same.) A tenant put into the possession by the grantee with- 


extent of the tract. bd. 

3. (Same.) Possession without claim of title is limited to the act- 
ual occupancy. Ib. 

4. (What.) To constitute possession there must be such an occu- 
pancy by exercising acts of ownership over the land, enjoying 
the profits, &c. as to give notice to the public and all concerned 
of the claim. Lessee of Ewing v. Burnet, 1 McLean, 265. 
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POWER OF ATTORNEY. (Revocadle.) A power of attor- 


ney not coupled with an interest is revocable at will merely. 
The general rule is, that a revocation takes effect, as to the at- 
torney, from the time that it is communicated to him, and as to 
third persons, from the time they have notice of it. But the 
question, what shall amount to such notice, is unsettled. It is 
not necessary that personal information should be brought home 
to the party. If, with the exercise of ordinary caution, he 
would have been led to a knowledge of the revocation, it will 
be sufficient. All that is necessary is to put the party upon 
inquiry. Williams v. Birbeck, 1 Hoff. 359. 

(To collect debt. Where the power is to collect debts, notice 
to the debtors is in general requisite. Direct notice to the 
agent, or publication, and a reclamation of the securities should 


follow, and are the proofs of a revocation. Id. 


PRACTICE. (Verbal stipulations by counsel.) Verbal stipula- 


tions made by counsel in open court, upon the argument of a 
cause will be enforced by the court, and though such stipula- 
tions refer to process in another court, which has, however, 
been brought within the jurisdiction of this court, they will be 
enforced, and the parties held bound by them, and an order will 
be made to restrain the parties from violating such stipulations, 
even by the issuing of process in another court. Jewett v. Al- 
bany City Bank, 1 Clarke, 241. 

( Testimony.) There must be an order to allow a defendant to 
testify ; and an objection taken at the commencement of the 
examination and noted by the examiner is sufficient, without a 
formal notice to suppress. Hitchcock v. Skinner, 1 Hoff. 21. 


. (Revivor.) A purchaser of the rights of a party to a suit, who 


subsequently died, has a right to proceed with the old suit by 
bill of revivor and supplement, or to allow that suit to drop 
and institute anew one. But in the latter case, he cannot bind 
the defendant by any offer in his former answer, nor prevent 
his setting up any other matter or facts not repugnant to his 
admissions or statements in his first answer. Botts v. Cozine, 
1 Hoff. 79. 
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4. (Slip in evidence.) Where evidence is documentary, and a 
slip has occurred, it is the usual course to allow the cause to 
stand over to produce it. 

If opposing counsel suggest suspicious circumstances, and ask 
for an opportunity to impeach a document produced at the hear- 
ing, it will be allowed. Cogswell v. Burtis, 1 Hoff. 198. 

. (Delivery up of bond filed.) Where a bill is filed and a bond 


given to stay an action at law, and the complainant does not 


qr 


make out his case at the hearing, it is proper to insert a clause 
in the decree (and not have a separate or after order) for the 
delivery up of the bond. Carpenter y. Acby, 1 Hoff. 311. 

6. (Further inquiry.) Where a point has not been fully gone into 
before the hearing, and a case of suspicion or doubt arises, the 
court will sometimes put the matter in a train for further inquiry. 
But in general, the parties must abide by the evidence taken 
upon points put in issue. Morton v. Hudson, 1 Hoff. 312. 

PRINCIPAL AND SURETY. (Giving time.) In ordinary cases 
sureties are discharged by giving time for a valuable considera- 
tion, without their consent, to the principal. Bank of Mount 
Pleasant vy. Spring, 1 McLean, 180. 

2. (Diligence.) But principals are not bound to use active dili- 
gence, unless required to do so, through a court of chancery. 


Ib. 


3. (Liability of latier.) New securities given by a receiver of 


public moneys, are not responsible for prior defalcations, unless 
the condition of the new bond shall embrace them. Myers v. 
The United States, 1 McLean, 493. 

4. (Same.) The government cannot apply money, received by a 
receiver of public moneys, and paid over after the date of the 
bond, in discharge of a prior defalcation to the prejudice of the 
new sureties. Ib. 

5. All defences available to the principal are generally available 
to the surety. Bullock v. Boyd, 1 Hoff. 294. 

PROMISSORY NOTE. (Joint and several.) A note payable to 
A, B,C or D, is payable to the promisees, individually, and 
not to the three first jointly, or to the fourth. Wright and an- 
other v. Cogswell, 1 McLean, 471. 
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REAL PROPERTY. (Seisin.) Seisin of land is possession un- 


der a claim either express or implied by law, of an estate amount- 
ing at least toa freehold. Towle v. Ayer, 8 N. Hamp. 57. 

2. (Disseisin.) An actual disseisin is when one man wrongfully 
enters upon the land of another, with intent to usurp the posses- 
sion; and retaining the possession, actually turns the owner out, 
or at least keeps him out. Jb. 

3. (Constructive disseisin.) In order to give a party a right to 
elect to consider himself disseised, there must be what can in 
law be considered a possession of the supposed disseisor, either 
wrongful in itself, or made wrongful by some act or claim of 
his, inconsistent with, and in derogation of, the rights of the 
owner of the land. Jb. 

4. (During widowhood.) Where a woman has an estate in land 
during her widowhood, that estate is a freehold. Brown v. 
Brown, 8 N. Hamp. 93. 

5. (Partition.) One, who is interested with others in a remain- 
der, or reversion, afier an estate of freehold, cannot maintain a 
petition for partition of the lands in which he is so interested. 
Ib. 

RECEIVER. (Defence by.) Receivers can neither be bound by 
any implied waiver, nor expressly waive any legal technical 
defence, or abandon an equitable one. McEvers vy. Lawrence, 
1 Hoff. 172. 

2. (Power of.) Neither receivers nor a president of an insurance 
company have power to dispense with the conditions of a policy. 
Ib. 

3. (Appointment of.) The appointment of a receiver in a part- 
ner’s suit, is a sufficient equitable assignment by him to prevent 
any preferences by confession or otherwise being given by the 
other partners. Waring v. Robinson, 1 Hoff. 524. 

4. (Rights and duty of.) The appointment of a receiver upon a 
creditor’s bill, and the perfection of such appointment vests in 
the receiver the personal property of the judgment debtor, so 
that no subsequent execution in favor of another judgment cred- 
itor can reach it ; and no assignment by the judgment debtor to 
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the receiver, is necessary to vest such title in the receiver as 
against a subsequent judgment creditor. Albany City Bank v. 
Schemerhorn, 1 Clarke, 297. 


. (Same.) <A receiver, by virtue of his appointment, acquires the 


right to the possession of the property of the judgment debtor ; 
and an assigament from the judgment debtor is only necessary 
to enable him to enforce such rights. Jb. 

(Same.) <A service of a copy of the order of the appointment 
of a receiver upon the tenant of real estate of the judgment 
debtor, is only necessary as between the receiver and tenant, to 
enable the receiver to bring the tenant into contempt; but no 
stranger to the suit can urge the want of service of such order. 


Ib. 


. (Same.) The same is true in relation to an attornment by the 


tenant to the receiver. This is wholly between those parties, 
the tenant and receiver, and no third person can object that it 
has not been made. Jb. 

(Same.) A sheriff who levies upon personal property of a 
judgment debtor in the hands of a receiver, under an execution 
issued subsequently to the appointment of the receiver being 
perfect, is liable to an attachment for contempt—the property 
being in the custody of an officer of the court of chancery. Jb. 


. (Same.) A party to a suit, or a party interested in a suit, should 


not usually be appointed a receiver in the cause, unless the 
exigencies of a particular case make it proper ; where a stock- 
holder in a corporation plaintiff, is appointed receiver, without 
knowledge of the fact that he is such stockholder, and acts as 
such for some months, such receiver will not be removed im- 
mediately, but it will be referred again to the master, with lib- 
erty to propose the same receiver, and the receiver will in the 
mean time have the custody and charge of the property. Jb. 


RELEASE. A release to one who had contracted for the pur- 


chase of land and paid part of the purchase money, is valid in 


equity, as if the releasee was in actual possession. Dias v. 
Glover, 1 Hoff. 71. 


RELIEF. (Surprise.) A party who finds, just at the time of 
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trial at law, that the witness whom he relied upon cannot prove 
the facts upon which he relied for a defence, having made no 
previous inquiry of such witness, cannot afterwards obtain re- 
lief in chancery for such surprise. He must show diligence 
on his part, before he can set up surprise or accident as a ground 
of relief. Wélliams v. Lockwood, 1 Clarke, 162. 

RELIGIOUS CORPORATION. (Conveyance to trustees.) Where 
a purchase was made on behalf of the members of a voluntary 
religious association, paid for by the members, and the deed 
taken to one of them, the trustees appointed upon the church 
being subsequently incorporated have a right to call for a con- 
veyance. Trustee of Baptist Church v. Yates, 1 Hoff. 142. 

2. (Same.) The indorsement of the grantee, that he held the 
property to be conveyed upon the members assenting to an 
open communion, which was contrary to the tenets of a large 
proportion of the contributors, cannot be regarded; no assent 
having been proven. 

Although the legal title to lands held for an association may 
become vested in the trustees absolutely upon an incorporation, 
yet this court will decree a conveyance if required. Jb. 

REMEDY. (Jnsolvent law.) An insolvent law which relieves 
the debtor from imprisonment affects the remedy only. Beers 
and another v. Haughton, 1 McLean, 232. 

2. (Imprisonment for debt.) The act of the 28th February, 1839, 
which adopts the laws of a state, in regard to the imprisonment of 
debtors, gives immediate effect to these laws, as well in cases 
pending as in those subsequently commenced. Gray, Sherwood 
§ Co. v. Munroe and another, 1 McLean, 528. 

SALE OF GOODS. (When complete.) A sale of chattels is 
complete so soon as both parties have agreed to the terms. So 
soon as the vendee says, “1 will pay the price demanded,” and 
the vendor says, “I will receive it,” the vendee has a right to 
demand the thing sold,—the vendor to demand the considera- 
tion ; and they are mutually entitled, the one to his action for 
thing, the other to his action for the money. Potter v. Coward, 
Meigs, 22. 

30* 
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2. (Same—Sheriff’s sale.) Shaw v. Smith, 9 Yerger, 97, recog- 
nised, which decides, that whatever property is vested in the 
sheriff by his levy on a chattel, passes to the bidder at his sale, 
so soon as the hammer is down. Ib. 46. 

3. (Same—Conditional.) On a verbal sale with delivery, of a 
slave at a fixed price, to be paid on a day certain, but—until 
paid, the title to remain in the seller,—the payment is a condi- 
tion precedent, till the performance of which, the property does 
not become absolute in the buyer, nor liable to his debts. Gam- 
bling v. Read, Meigs, 281. 

4. (Same—Conditional.) Upon the delivery of a chattel by A to B, 
if an agreement be made between them—that the property shall 
remain in A, and the possession and use be enjoyed by B; and 
if, by a limited time, B do for A certain work, the property shall 
become B’s—such agreement is legal. Houston v. Dyche, 
Meigs, 76. 

5. (Same—Reservation of possession by vendor.) A reservation 
by the vendor with the buyer’s consent, of the possession and 
use of articles absolutely sold, though they are consumable in 
the use, is only a badge of fraud. 3 Yerger, 522; 4 ib. 541; 
8 ib. 419. Richmond v. Crudup, Meigs, 581. 

SALE OF LAND. ( What within the statute of frauds.) A right 
of permanently overflowing the land of another, by a mill-dam 
to be constructed below his line is a hereditament; and a con- 
tract for the sale of it must, therefore, be in writing. Harris 
v. Miller, Meigs, 158. 

2. (Same.) Re-marking does not proceed upon the idea of a 
transmission of title, but upon that of ascertaining boundaries 
which are unknown ; and though it have, in any case, the effect 
of changing the possession of any given land from one to an- 
other, it is not within the statute of frauds, because it is not a 
sale ; but if the boundary be known, and the parties agree upon 
a new one, whereby there is a change of possession, that is void 
under the statute of frauds. Yarborough v. Abernathy, Meigs, 
413. 


3. (Same— Verbal agreement.) A verbal agreement to receive 


——————— 
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real estate in discharge of debt, will not be taken out of the 
statute of frauds, by a submission to referees of the question— 
at what price it should be received—though the referees fix 
the price in writing under seal, and in the shape of an award. 
Rice v. Rowlings, Meigs, 496. 

4. (Of land—Contract of sale—Description of premises.) Ina 
contract for the sale and purchase, at a gross sum, of a given 
number of acres—off the west end of the vendor’s tract to come 
to a road, thence in the direction of a certain fence, to a speci- 
fied point—the vendee will be entitled to the named quantity of 
acres, though not included between the west end of the tract, 
the road and the line, run thence to the point. And the con- 
struction of the contract will be the same towards a subsequent 
contractor for the residue of the tract after the first vendee’s 
purchase should be surveyed. Harper v. Lindsey, Meigs, 310. 

SET OFF. (Principal and Surety.) In an action upon a pro- 
missory note against principal and surety, a demand due from 
the plaintiff to the principal may be set off. Mahurin v. Pear- 
son, 8 N. Hamp. 539. 

2. (Same.) But if there are other mutual dealings between the 
plaintiff and the principal, gu@re whether there can be any set- 
off except of the balance due. Jb. 

SLANDER. (Jnnuendo.) If words are actionable by reason of 
their reference to some matter not sufficiently appearing in the 
language used, such matter must be introduced into the decla- 
ration by way of averment, or recital; and cannot be inserted 
by way of innuendo, the office of which is merely to explain 
what goes before. Harris v. Burley, 8 N. Hamp. 256. 

. (Same.) But it is necessary to aver only so much as will serve 
to explain the meaning of the words used, and show the impu- 
tation intended to be made by the defendant. Ib. 

SPECIFIC PERFORMANCE. (Damages in lieu of.) The ful- 
filment of a contract being impossible in consequence of the 
improper act of the defendant, done after bill filed, is a ground 
for assessing damages in equity. Wiswall vy. McGowan, 1 Hoff: 


125 


we. 
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2. (Same.) If the act is unknown to the plaintiff when he files 
his bill, such relief may also be given. 0. 

3. (Same.) Although in general a bill in equity will not lie, after 
a party has put it out of his power to fulfil a contract to convey 
land, when the fact of his having disqualified himself is known 
to the complainant previous to the filing of the bill, yet where 
no action could be sustained at law, but a bill might have been 
supported here, the rule does not apply. Hence, where a parol 
contract was sought to be enforced on the ground of part per- 
formance, and no action could have been brought for damages, 
this was held no objection to the bill, although filed after the 
party contracting had conveyed away the property. In such 
a case the assessment of damages through this court is the 
only remedy open. Jervis v. Smith, 1 Hoff. 470. 

4. (Contract signed by one party only.) Whether a specific per- 
formance of a contract for the sale of lands, signed by the de- 
fendant but not by the complainant, can be enforced, quere. 
The solution probably depends upon the circumstances of each 
case. McWhorter vy. McMahan, 1 Clarke, 400. 

5. (Description in deed.) When there is a written contract for 
the sale of lands containing a mere general description of the 
lands, and a deed is tendered in pursuance of such contract, 
describing the lands specifically, it should be proved that the 
lands described in the deed are the same lands contemplated by 
the contract ; but if this is not made an objection in the plead. 
ings, it may be referred to a master to whom the reference as 
to title is made, to take proofs as to the identity of the lands de- 
scribed in the contract and deed. Jb. 

STAGE PROPRIETOR. (Liability of.) A stage proprietor is 
bound to furnish good coaches, gentle and well broke horses, 
good harness, and prudent and skilful drivers ; and should a pas- 
senger receive an injury from any defect in this preparation, 
the proprietor is liable. McKinney v. Neil, 540. 

2. (Same.) The upsetting of a stage is primd facia evidence of 
negligence ; and a passenger who has been injured need show 
nothing more to sustain his action. Ib. 
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3. 


4. 


5. 


(Same.) It will then be incumbent on the defendant to show, 
by way of reducing the damages or in bar of the action, the 
circumstances of the case. Jb. 

(Same.) The proprietor is not responsible for casualties which 
could not be foreseen or guarded against. Ib. 

(Same.) But he is liable for the smallest degree of negligence 
in the driver, and for his want of skill. Jb. 


SURETY. (Discharge of—Time given to principal— Taking ad- 


ditional security.) If a creditor take a deed of trust on his 
principal debtor’s property—not stipulating to grant the debtor 
any delay, the taking of such additional security does not dis- 
charge the surety. But if the surety pay the money, he is en- 
titled to be substituted in the creditor’s place to the additional 
security. The surety will be discharged if the creditor has put 
it out of his power to make an assignment of the subsidiary se- 
curity. Story’s Eq. § 502. Scanland v. Settle, Meigs, 169. 


SURETIES. (Discharge of.) When a holder of a note with 


sureties, has given time to the principal or maker, for payment, 
without the assent of the sureties, such indulgence discharges 
the sureties. And the maker of the note is a competent wit- 
ness, in a suit in favor of the sureties against the holder, to 
prove such indulgence. Holmes v. Dole, 1 Clarke, 71. 


TENDER. (To attorney.) A tender of money to an attorney, 


2) 


we 


with whom a demand is lodged for collection, before a suit is 
brought, is unavailing. Thurston v. Blaisdell, 1 N. Hamp. 367. 
(Same.) If made after an action is commenced, the costs 
must be tendered. Ib. 


TESTIMONY. (Witness becoming interested.) The deposition 


9 
ee 


of a disinterested person, who afterwards becomes interested, 
can be read. Hitchcock v. Skinner, 1 Hoff. 21. 

(Declaration of party.) The declarations of a party to an 
instrument impeached for fraud, are not admissible when made 
subsequently to its execution, unless the fraudulent nature of 
the instrument is otherwise established. Where the impeach- 
ment is on the ground of a continued possession under the stat- 
ute, the fact of such possession cannot be proven by the assignor 
or by his declarations. Lee v. Huntoon, 1 Hoff. 447. 
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3. (Negotiable security.) A party to a negotiable instrument 
shall not be allowed to impeach it for usury, where it is in the 
hands of a dona fide holder. But it seems thai he is a good 
witness in other cases, if not interested. Topping v. Van Pelt, 
1 Hoff. 545. 

Where a vendor can be examined as a witness, his declara- 
tions, even before the sale, are not competent evidence. Id. 
TIME. Of prescription begins to run against grantee out of pos- 
session from the date of his grant; against the demand of ward 
against guardian from settlement between them. Caplinger vy. 

Stokes, Meigs, 175. 

TREATY WITH FRANCE. (Award of Commissioners.) The 
award of the commissioners under the treaty with France of 
1821, has been held not conclusive, even where both parties 
appeared before them and litigated their claims. Radcliff v. 
Coster, 1 Hoff. 98. 

2. (Right to indemnity under.) A party assured, having a right 
to abandon for a total loss, made his claim for such, and offered 
to abandon, which was contested. He entered with the assur- 
ers into an agreement to refer their claims to referees. The 
agreement did not assert that the loss was total, but spoke only 
of the claim for a loss of the ship, freight and cargo. The 
referees awarded a certain sum to be paid, and thereupon the 
policies to be cancelled. ‘That sum was paid. A computation 
proved that the liquidation must have been on the basis of a 
total loss. Held, that the right to the indemnity under the 
French treaty vested in the insurers, and that no assignment or 
cession was necessary. Ib. 

TRESPASS. When the law authorizes an act, and nothing is 
done but what is necessary to accomplish the act, those who 
perform it are not liable as trespassers. Childress v. Yourie, 
Meigs, 564. 

2. (Ad initio.) Where an individual enters on land, by authority 
of the owner, for certain purposes, and after entry does other 
acts inconsistent with the authority given him, he does not 
thereby become a trespasser ab initio. Wendell v. Johnson, 8 
N. Hamp. 220. 
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3. (Same.) But where one, by permission, enters on land under 


an agreement with the owner to purchase, and afterwards refuses 
to carry his agreement into effect, he is liable in trespass, in 
the same manner as if he had entered without such permission. 


Ib. 


. (Arrest.) He who causes another to be arrested by a wrong 


name, is a trespasser, even if the process by virtue of which the 
arrest is made was intended to be against the person actually 
arrested. Melvin y. Fisher, 8 N. Hamp. 406. 


TROVER. (Conversion.) Where one, who had purchased goods 


of a person who had no right to sell, upon a demand by the 
owner said he should not deliver them up at present, having 
bought them of the vendor supposing them to be his ; and after- 
wards held the goods for the space of seven days without offer- 
ing to return them; held, that this was sufficient evidence of a 
conversion. Sargent v. Gile, 8 N. Hamp. 325. 


TRUST. (How created—resulting or implied.) An unsealed 


written acknowledgment or memorandum by a party clothed 
with the legal title of land, that another is interested in it a cer- 
tain number of acres, will not raise a trust to convey the quan- 
tity specified, without proof of a consideration paid to the party 
making the acknowledgment or memorandum. A trust cannot 
be implied except upon a consideration proved. Thompson v. 
Branch, Meigs, 390. 


. (Vendor and purchaser.) The collection of a promissory note 


given for the price of land sold, will not be enjoined at the suit 
of the purchaser, because the vendor has no title, or his title is 
encumbered, if the purchaser has not been evicted. Meadows 
v. Hopkins, Meigs, 181. 


TRUSTS AND TRUSTEES. (Jurisdiction of in chancery.) 


The court of chancery has jurisdiction in matters of account 
and trust; but the boundaries of its jurisdiction depend upon 


the circumstances of each particular case. Ellas v. Lockwood, 
1 Clarke, 311. 


TRUSTEES, (Relation of.) The relation of trustee once estab- 


lished, pervades every transaction respecting the trust property, 
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until it is dissolved. The cestui que trust may pursue the pro- 
perty through every mutation where it comes back to the trus- 
tee; or may demand the proceeds when the property is irre- 
claimable. De Bevoise v. Sandford, 1 Hoff. 192. 

(Same.) But where trust property was sold under hostile pro- 


rw) 


ceedings, by a judicial sentence, upon an incumbrance made 
prior to the trust, and the trustee subsequently purchases from 
a bona fide purchaser, the relation does not exist, and the pro- 
perty may not be followed. It must be established, that the 
trustee unwarrantably promoted or allowed the proceedings, in 
order to realize an advantage to himself. 0. 

USURY. (Delivery up of note.) The court will decree the de- 
livery up of a note given as a security on a usurious loan, and 
retained by a broker as security for usurious interest paid by 
him and for his commissions in effecting the loan, the principal 
and legal interest having been paid. The general doctrine of 
the court, that it will not aid either party in executing an illegal 
contract, or enforce any claim which depends upon or results 
from it, is applicable as well to a contract in violation of a posi- 
tive statute, as to one immoral in itself. The court actively 
interposes where the transaction is as it were in transitu, as 
where money is deposited with a stakeholder upon gambling 
transactions. Cowman v. Sedgwick, 1 Hoff. 60. 

2. (Effacing of.) Neither the renewal of an old nor substitution 
of a new security between the same parties can efface usury ; 
nor further security ; nor a guaranty given subsequently by a 
stranger. But if the usurious instrument comes to the hands 
of an innocent holder, and in consideration of forbearance a 
new security is given to him, it is valid. And whether the 
holder took it for an antecedent debt, or paid money for it at 
the time, is immaterial. Brinckerhoff v. Foote, 1 Hoff. 291. 

3. (Evidence of.) No general evidence of a multitude of usurious 
transactions between the parties about the time of giving a secu- 
rity is sufficient upon a question of usury ; nor the evidence of 
a witness that he believes he was privy to every transaction, 
and all to which he was privy were tainted. There must be 
distinct testimony affecting the specific instrument. Jd. 
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4. (Commission.) Ona loan of credit or name, (not of money,) 
on notes running on time, a commission taken for it, not ex- 
ceeding the legal interest, does not amount to usury, even where 
the parties lending their name get an old debt guaranteed as a 
further consideration. Bullock v. Boyd, 1 Hoff. 294. 

5. (Assignment of mortgage.) A bond and mortgage were taken, 
as alleged, upon gross usury, and assigned for a valuable con- 
sideration, without notice of the taint. The assignee com- 
menced a suit at law upon the bond in the assignor’s name, and 
obtained judgment by default at the trial. Execution was re- 
turned unsatisfied. 

He then proceeded to advertise the premises for sale under 
the mortgage, and pursuant to the statute. The mortgagor filed 
his bill for relief, and to stay such proceedings against the as- 
signor and assignee. ‘The bill was dismissed. Topping v. Van 
Pelt, 1 Hoff. 545. 

6. Loan of depreciated notes to be repaid in sound funds, made to 
enable the borrower to pay a debt dollar for dollar, not usurious. 
Burton v. The School Commissioners, Meigs, 585. 

7. (Bill to recover usurious excess.) A bill will lie to recover the 
usurious excess paid upon a contract, though a judgment at law 
has been obtained against the borrower upon a contract, inclu- 
ding the usurious interest, and such judgment has been paid. 
The statute gives the remedy for the recovery of such usurious 
excess ; and it is immaterial whether such excess has been paid 
voluntarily or compulsorily, by process of law. Bartholomew 
v. Yaw, 1 Clarke, 16. 

8. (What.) Usury consists in a corrupt agreement for a loan at 
seven per cent. interest. Staley v. Kneeland, 1 Clarke, 30. 

9. (Same.) Obligations for the payment of money upon bona 
fide consideration, may be purchased of the obligee by a third 
person at less than their face, and the purchase will not be 
usurious. Ib. 

10. (Same.) So an obligor may purchase his own obligation from 
the person to whom he has executed, at Jess than its face, and 
such purchase will not be usurious, provided such purchase is 
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bona fide and not connected with any previous agreement so to 
purchase. Such purchase would be usurious if coupled with an 
agreement or understanding so to do, made before the execution 
of the obligation. Jd. 

11. (Intention.) An intention to commit usury will not avoid a 
contract, unless the loan actually made is accompanied by a 
corrupt agreement to take more than the legal rate of interest, 
particularly if the interest actually reserved does not exceed 
the legal rate of interest. Bank of Monroe v. Strong, 1 Clarke, 
76. 

12. (Abandonment of usurious contract.) An usurious contract 
may be abandoned by the mutual consent of both parties, when 
the security is destroyed or cancelled, so that it can never be 
made the foundation of an action; and in such case a new 
promise by the borrower to pay the amount borrowed with law- 
ful interest, will be binding; but to make such new promise 
valid and binding, the abandonment of the usurious contract 
must be made with the full knowledge of both parties as to the 
precise situation of the usurious contract, and of the facts which 
are alleged to constitute its abandonment. Jb. 

13. (Change of security.) A cash note which is usurious, being 
changed to a chattel note, does not purge the usury. A suit 
commenced upon such chattel note, and afterwards compromised, 
by giving farther time on the one hand, and additional security 
on the other, the same note still remaining, does not purge the 
usury. Dunning v. Merrill, 1 Clarke, 252. . 

14. (Same.) An original taint of usury attaches to the whole 
family of consecutive obligations and securities growing out of 
the original vicious transaction ; and none of the descendant 
obligations, however remote, can be free of the taint, if the de- 
scent can be fairly traced. Jd. 

15. (Depends upon intent.) Usury depends upon intent ; and the 
court will look into the whole transaction—subsequent acts as 
well as cotemporaneous acts—to judge of the intent of the par- 
ties at the time of the transaction ; and if, upon the whole, an 
usurious intent is apparent, the contract will be declared void. 
Bardwell vy. Howe, 1 Clarke, 281 
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16. (Sale of chose in action.) A chose in action, valid in its in- 
ception, may be sold at a discount less than its face and beyond 
the legal rate of interest, without subjecting the purchaser to 
the imputation of usury. Western Reserve Bank v. Potter, 1 
Clarke, 432. 

17. (Assignment.) In an assignment of assignable paper for less 
than its face, the question of fact to be considered is, whether it 
is an assignment as a bona fide sale, or a device to cover an 
usurious loan—in other words, whether it isa sale oraloan. Id. 

18. (Guaranty of full payment.) A guaranty of payment of the 
full amount mentioned in the bond, assigned for less than its 
face, is not, of itself, conclusive evidence that the assignment 
was made in pursuance of an usurious agreement ; particularly, 
in a suit by the assignee against the obligor upon the bond. Ib. 

19. (Morigage.) An assignment of a mortgage for less than its 
face, will enable the assignee to recover the whole amount se- 
cured by the mortgage of the mortgagor, even though the as- 
signment was accompanied by a guaranty of payment of the 
full amount due and to grow due upon the mortgage ; and ina 
suit by the assignee against the mortgagor to foreclose the mort- 
gage, the mortgagor cannot set up usury in the transfer from 
the mortgagee to the assignee. Ib. 

20. (Remedy of purchaser.) A purchaser of premises incumbered 
by an usurious mortgage, cannot file a bill in this court either 
for discovery or relief, to set aside the mortgage as usurious, 
without paying or offering to pay the amount actually loaned 
and secured by the mortgage, with interest. Cole v. Savage, 1 
Clarke, 482. 

21. (Same.) A bill filed by a subsequent purchaser of mortgaged 
premises, to set aside the previous mortgage on account of usu- 
ry ; and in the event the mortgage should not be declared usu- 
rious, to obtain a reduction of the amount claimed to be due 
upon a foreclosure by advertisement, cannot be sustained with- 
out the complainant pays or offers to pay the amount actually 
loaned. Ib. 


22. (Sureties.) Sureties on an usurious note, joint and several in 
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its obligation, may file a bill against the usurious lender, to dis- 
charge themselves from their obligation upon the note without 
making their principal a party to the suit. Beggs v. Butler, 1 
Clarke, 517. 

23. (Party to do equity.) If a party comes into equity in a usury 
case, and makes a mistake which makes it necessary for him 
to apply to the court for a favor, it is competent for the court 
as a condition of granting the favor, to compel the party to do 
equity, by payment of the money actually loaned. Post v. 
Boardman, 1 Clarke, 523. 

24. (Transfer of land contract.) An executory contract for the 
sale and purchase of lands, transfered by the vendee to a third 
person, may be surrendered by such third person, and a new 
agreement for the sale of the same lands to the assignee at a 
larger price and upon a longer credit, is not usurious, per se ; 
and a mortgage given in pursuance of such new agreement will 
be declared void for usury. F. L. & T. Company v. Smith, 1 
Clarke, 540. 

VENDOR AND PURCHASER. (Equitable right.) Where a 
vendee chooses to take, subject to an equitable right created by 
the vendor, the latter cannot evade performance on that account. 
Westervelt v. Matheson, 1 Hoff. 37. 

2. (Incumbrances.) A purchaser for full value is entitled to have 
incumbrances removed out of the purchase money. Ib. 

3. (Same.) Where both parties bargain at a full value, the con- 
tract would be violated, if the seller could add a new price in 
the shape of an incumbrance, even though each knew of it. Jb. 

4. (Inadequacy.) A purchase made at $2,900, while the value 
of the property was estimated by witnesses from $2,800 to 
$3,500. Taking the largest sum as the value, it would not be 
a case of gross inadequacy. Ib. 

5. (Interest.) The general rule of the court, on a bill for per- 
formance of a contract of sale, is to allow interest on the pur- 
chase money from the period fixed for completion, and to give 
the purchaser the rents and profits. Where the vendor has 
caused delay without cause, and the interest will exceed the 
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rents, he will be refused the former, retaining the latter. Dias 
v. Glover, 1 Hoff. 72. 

(Revivor.) A purchaser of the rights of a party to a suit who 
died after its commencement, may proceed by revivor and sup- 
plement, or institute a new suit. But in the latter case he can- 
not bind the defendant by an offer in his former answer nor 


prevent his setting up a new defence. Botts v. Cozine, 1 Hoff. 
by A 
79. 


. (Extension of time.) Where the time for performing a con- 


tract has been extended by parol, and it is then fulfilled, it can- 
not be alleged that the agreement to extend being void, the 
conveyance is alone to be regarded in ascertaining the rights of 
parties. Even supposing that such a parol agreement is in 
this court itself void, yet the contract may be referred to in set- 
tling rights as if it had been performed at the day. Jb. 


. (Same.) It seems that the time for performing a contract may 


be extended by parol. But if the party resumes negotiations 
for a fulfilment after the time has elapsed, and treats it as in 
existence and force, he will be held to have waived his strict 

right. Wiswall vy. McGowan, 1 Hoff. 125, 

(Same.) Where a contract was to have been performd in May, 
and was expressly extended to November, and the vendor was 
never in a state to perform until the 5th of December, and ne- 
gotiations and various arrangements connected with it took place 
on the 9th of December ; held, that the agreement was thus pre- 
served in force, and that the vendor was bound in order to re- 
scind the contract, to fix a day by which it must be performed, 
and to give notice of it. This should be a reasonable time. Jd. 


10. (Damages.) It is settled law, that if the inability to fulfil an 


agreement is caused by an act of a party after a suit is com- 
menced in this court, relief by an assessment of damages may 
be given. And held, that if the act is unknown to the com- 
plainant, when his bill is filed, he may have the same relief. If 
the act extends to a part of the property only, performance may 
be decreed for the residue, and damages be assessed for that 
part. And where the remedy at law is lost, or is very pre- 
carious, such relief may be had in chancery. Ib. 
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VENDOR AND VENDEE. (False assertion.) Where, upon 


a sale of property, both the buyer and seller have the property 
before them and subject to their inspection and examination, an 
assertion by the vendor as to the value of the property, though 
false, affords no substantive ground of relief in behalf of the 
purchaser. It is merely an opinion, as to which the purchaser 
is as capable of forming a judgment as the seller. Hutchinson 
v. Brown, 1 Clarke, 408. 

2. (False representations.) False representations by the vendor, 
as to the actual income or receipts from the property which is 
the subject matter of sale, may be taken as evidence of fraud. 
Ib. 

VOID INSTRUMENTS. (Ananulling of.) A void instrument 
ought not to remain, where the pleadings allow the court to 
annul it. But equity will first see that no person, not a party, 
can sustain a claim on it; for, in that case, the course will be 
a perpetual injunction against those who are parties. McEvers 
v. Lawrence, 1 Hoff. 172. 

WATERCOURSE. (Riparian owners, their rights as to back- 
water.) ‘To cause the waters of a stream, by the erection of a 
dam or the like below a party’s line, to overflow his grounds and 
springs ; or, thereby to create, near his residence, ponds of 
stagnant and offensive water, injurious to health, is a nuisance, 
and an actionable injury. Neal §- Shelton v. Henry, Meigs, 17. 

2. (Right of flooding land above.) A right of permanently over- 
flowing the land of another, by a mill-dam to be constructed 
below his line, is a hereditament ; and a contract for the sale of 
it must, therefore, be in writing. Harris v. Miller, Meigs, 158. 

WILLS. (Appointment in lieu of legacies bequeathed.) A per- 
son made a will, giving certain legacies out of his personal pro- 
perty, and devised his real estate to his wife and one of his sons, 
and appointed a stranger to his will, an executor. Before his 
death, he sold all his personal property to the son to whom the 
devise was made, and took his notes for payment in different 
sums, payable to different and several of his children ; and 
these notes were enclosed in the will. Held, that these notes 
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were an appointment of so much to the several persons to whom 
they were made payable ; and that the legatees could take no- 
thing by their legacies, independent of such appointments, in- 
asmuch as the legacies were payable out of the personal pro- 
perty which was sold by the testator before hisdeath. Logan v. 
Deshay, 1 Clarke, 209. 

WITNESS. (Recollection of.) A book published by a witness 
may be read to show inaccuracy of the recollection of the wit- 
ness. Harmer’s heirs v. Morris & Gwynne, 1 McLean, 46. 

2. (Subscribing.) An instrument of thirty years’ standing, not 
impeached, need not be proved by the subscribing witness. 
Piatt v. Vattier and another, 1 McLean, 161. 

3. (Mortgagor.) A mortgagor who has executed a mortgage al- 
leged to be usurious, cannot be examined as a witness to prove 
the usury by a subsequent purchaser of the property, even 
though he is indemnified by such subsequent purchaser. Bard- 
well v. Howe, 1 Clarke, 281. 

4. (Trustee.) A mere trustee may be examined as a witness in 
favor of either party. Ib. 


en 


(Heirs of mortgagee.) The heirs of a mortgagee are not 

competent witnesses to prove the bona fides of the mortgage or 
its continuing force as a lien, in consequence of their interest. 
Cartiss v. Tripp, 1 Clarke, 318. 
6. (Payee of note.) The payee of a note given without consid- 
eration, to one who has passed it with a guaranty of payment, 
is an incompetent witness for the maker to prove the note usuri- 
ous in its inception. Ramsay v. Harris, 1 Clarke, 330. 





II1I1—MISCELLANEOUS CASES. 


Municipal Court of the City of Boston, April Term, 1840. 
CoMMONWEALTH v. Stone. 


Perjury :—A deposition taken in perpetuam, but not recorded within three 
months from the caption, is not admissible in evidence in any civil action 
after the lapse of that period. 


VOL. XXV.—NO. L. 3l 
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After the expiration of ninety days from the taking of a deposition in per- 
petuam, without the same having been recorded in the registry of deeds, 
according to the revised statutes, chapter 94, section 37, it becomes a dead 
letter, and cannot be used in evidence to support an indictment for perjury, 
alleged to have been committed by the deponent in giving the same. 

The defendant was charged with wilful and corrupt peijury in giving his de- 
position in perpetuam: Held, that the government could not prove his testi- 
mony by parol evidence, inasmuch as the indictment referred to the deposi- 
tion remaining. 

The caption of the justices, certifying that a deposition was taken to perpet- 
uate the testimony of a witness, was held sufficient evidence of that fact, 
although the party, at whose request it was taken, omitted, in his applica- 
tion, to state that he was desirous to perpetuate the testimony of the witness, 


according to the revised statutes, chapter 94, section 34. 

Tuis was an indictment against Phineas J. Stone for perjury, and 
was founded on sect. 2, of chap. 128 of the revised statutes, which 
is in these words: ‘if any person, of whom an oath shall be re- 
quired by law, shall wilfully swear falsely, in regard to any mat- 
ter or thing, respecting which such oath is required, such person 
shall be deemed guilty of perjury.” 

The indictment set forth the alleged perjury in ample form, and 
charged it to have been committed by the defendant, in answers 
to certain interrogatories, contained in a deposition which was 
taken in perpetual remembrance of certain matters or things, be- 
fore Joseph Willard and Aurelius D. Parker, Esquires, justices of 
the peace, and counsellors at law, on February 9, 1839, pursuant 
to the 34th section of the 94th chapter of the revised statutes. 

After the jury were empanelled, S. D. Parker, attorney for the 
commonwealth, before calling any witnesses, offered in evidence 
and in support of the prosecution, the defendant’s deposition, 
which contained the alleged perjury, and the proof that it had 
been taken pursuant to the statute. 

To the reading of this deposition, Choate and A. Cushing, 
counsel for the defendant, objected ; for the cause that it had not 
been recorded within ninety days after the taking thereof, as di- 
rected in the revised statutes, sect. 37, chap. 94. They argued, 
that it could not be given in evidence for any purpose, either in 


the trial of a civil action between persons interested, or in support 
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of a criminal accusation against the deponent for any matter con- 
tained in the deposition. 

Parker admitted that it could not be read in evidence in the trial 
of a civil action; but he insisted, that inasmuch as the alleged 
perjury was committed at the time the deposition was given, 
whether it was recorded or not was not material. The perjury 
was a matter independent of the recording of the deposition, and 
done before it was required, that the deposition should be put on 
record. If it was ever committed, the failure to record the de- 
position could not purge the criminal act. If it was good for no 
other purpose, it ought to avail against the deponent for the wilful 
perjury. 

Tuacuer J. adjourned the court to the afternoon, when he pro- 
nounced the following opinion. 

The deposition is offered as one taken in perpetuam, and as con- 
taining the evidence, that all forms required by law had been ob- 
served to render it valid. Annexed to it is, (1) the written appli- 
cation to the magistrates for taking the deposition, in which William 
Jones, the applicant, sets forth his title and interest in the subject, 
for which he wished to perpetuate the testimony, and the names 
of the deponent and of all persons interested. (2) It contains 
the original notice which was issued by the magistrate, and service 
of the same. (3) To the deposition is added the certificate of 
the magistrates, of the time and manner of taking it, and that it 
was taken in perpetual remembrance of the thing, the name of 
the person for whom it was taken, and of all persons who were 
notified, and also of all who attended at the time. It also sets 
forth the tenor of the oath which was administered to the depo- 
nent. ‘The paper is the highest and best evidence of all these 
facts. If the deposition was not taken according to the forms of 
law, it never could have had a legal existence. 

An objection was also made to the deposition, for the insuffi- 
ciency of the application to the magistrates, in not expressing that 
it might be taken to perpetuate the remembrance of the thing. 
But the notice from the magistrates to the persons interested, and 
the certificate of the magistrates, show that the deposition was 


31* 








484 Jurisprudence. [July, 


taken in perpetuam, and that it was the request of Mr, Jones, that 
it should be so taken. ‘The deponent did not refuse to testify, nor 
did the parties in interest object for this cause. As they waived 
this objection, and as the notice and certificate are in ample form, 
I should not reject the deposition for this cause. 

Possessing all intrinsic evidence, that the deponent appeared, 
and gave his deposition according to law, if it had been offered in 
it could 
not have been rejected on the ground, that it had not been re- 


evidence before ninety days had elapsed from the taking, 
corded ; because the time had not arrived for the ceremony of 
recording, and the law would presume that it would be recorded 
within the proper time. It is not like a deed of land, which can- 
not be used in evidence of the title of the grantee, or of any one 
claiming under him, until it has been put on record. R.S. ch. 59, 
sec. 1. The 37th section of the 94th chapter of the revised stat- 
utes requires, that “‘ the deposition, with the certificate, and also the 
written statement of the party, at whose request it was taken, shall, 
within ninety days after the taking thereof, be recorded in the 
registry of deeds, in the county where the land lies, if the deposi- 
tion relates to real estate, otherwise, in the county where the par- 
ties or some of them reside.” 

The oral testimony of a witness in court, in presence of both 
parties, is the best evidence at the common law in all cases where 
it can be obtained. But from the necessity of the case, the rule 
has been relaxed, where the deponent cannot attend personally ; 
and his deposition may be used, when taken under the observance 
of such forms as the statute requires. But where these forms have 
not been literally observed, the deposition cannot be used. ‘There- 
fore it is, that it has been settled, that a deposition in perpetuam is 
not admissible in evidence after the expiration of three months, 
unless it shall have been recorded within that time. 

The act of 1797, ch. 35, enacts, respecting a deposition taken 
in perpetuam, ‘* that the same deposition and caption shall, within 
ninety days, be recorded in the office of the register of deeds in 
the county where the land lies, if the deposition respected real 
estate ; and if the same respected personal estate, then in the said 
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office of the county where the person lives for whose use such 
deposition was taken: and such certificate shall be certified on 
the deposition, and the same deposition so certified, or a copy of 
the said record, may, in the case of the death of such deponent, 
or of his absence out of the state, or inability to attend the court 
as aforesaid, be used as evidence in any cause to which it may re- 
late.” 

In the case of Bradstreet v. Baldwin, (11 Mass. R. 229,) a depo- 
sition which had been taken in perpetuam had been used at the trial, 
although it was objected by the defendant, that it had not been re- 
corded within ninety days, and although it was recorded a few days 
after. The supreme judicial court say, ‘ that the statute respect- 
ing depositions taken in perpetuam was not punctually observed ; 
and the deposition admitted at the trial not having been recorded 
within the term prescribed, was not in that authentic form which 
the statute requires,”—and, therefore, they ordered the verdict to 
be set aside, and granted a new trial. And in the case of Brain- 
tree v. Hingham, (1 Pick. R. 245,) the supreme judicial court say, 
“that a deposition in perpetuam was properly rejected, because it 
had not been recorded according to the statute.” 

Why does the statute require, that a deposition in perpetuam 
should be recorded? It is to preserve its purity and integrity, as 
well as the testimony itself. The record is a publication, and 
serves to make it known, as well as remembered. If it should 
contain errors or falsehoods, the parties in interest will have an 
opportunity to guard against them in season, either by taking the 
deposition de novo, or by putting on record the testimony of others, 
to contradict or explain its contents. 

If this deposition had been recorded in due season, the record 
would have been open to the deponent as well as to others. If he 
had found, that through inadvertence he had testified what was 
false or incorrect, it would, or at least it might, have been in his 
power to correct his testimony, and to show, that it was not a wil- 
ful perjury. But as this deposition was not recorded, it has be- 
come a dead letter, and no legal consequences can flow from it. 
It can now do neither good nor harm to the parties in interest. 
And as he for whose use it was taken, and who was most interested 
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in the thing, has failed to cause its existence to be perpetuated ; I 
am of opinion, that it ought not now to be used to prove that it 
was originally taken according to the form of law, or as evidence 
of the error or fault of the witness in his relation of the facts :— 
and it is therefore rejected. 

Aurelius D. Parker, Esq. was then called and sworn. He testi- 
fied that he was a justice of the peace, and a counsellor at law ; 
and that he was engaged with Joseph Willard, Esq. in taking the 
deposition of the defendant in perpetuam; but, that Mr. Willard 
reduced it to writing. The witness was present during part of the 
time, and the oath was administered in his presence. He could 
not identify the person of the defendant. 

Joseph Willard, Esq. was sworn as a witness, and was asked by 
the attorney for the commonwealth, what answers were given by the 
defendant to certain questions put to him at the time that he gave 
the deposition. But the counsel for the defendant were permitted 
to ask the witness, before he replied to the question, whether the 
answers of the defendant were reduced to writing, and signed and 
sworn to by him at the time. ‘The witness said, that they were 
reduced to writing, and subscribed and sworn to by the defendant 
at that time. They then objected, that oral evidence of the con- 
tents of the deposition was inadinissible, while the writing was in 
existence. 

After hearing the counsel for the parties, the court said— 

The indictment, after setting forth the interrogatories and an- 
swers, and all the forms observed in taking the deposition on which 
the accusation rests, concludes as follows, namely —* as by his said 
answers to said interrogatories written in said deposition remain- 
ing, will among other things appear.” Now, this requires the 
production of the record of the deposition ;—but as none such re- 
mains of record which can be read in evidence, the commonwealth 
cannot be permitted to supply the deficiency by parol or written 
testimony. 

Thereupon, the attorney for the commonwealth gave up the 
prosecution, and offered to entera nolo prosequi. But the defend- 
ant claimed his right to a verdict, and the jury returned one of 


not guilty. 


CRITICAL NOTICES. 


1.—A Treatise on the Law of Executors and Administrators. By 
Epwarp Vaucuan WituiaMs, Barrister at Law, with notes and 
references to the decisions of the courts of this country. By Fran- 
cis J. Trousat. Second American, from the second and last Lon- 
don edition. Intwovolumes. Philadelphia: R. H. Small, 1841. 


Wuen the first edition of this work was published, in 1832, it was 
favorably received by the profession, and noticed in a complimen- 
tary manner by the law journals. This judgment was confirmed 
by the only test, which can be relied upon to determine the merits 
of such a work, namely, every day use ; and a second edition be- 
came necessary, and was published within the last year or two, 
with the additions and alterations demanded by the lapse of 
time. ‘This second American is reprinted from the second Eng- 
lish edition. Of this last, as well as of his own labors, Mr. Trou- 
bat speaks thus : 

‘* The present impression of this able treatise, on a most impor- 
tant and extensive branch of the law, has been revised by its 
learned author with the utmost care, and greatly enlarged and 
improved. So ample, indeed, have been his additions to almost 
every chapter, that it has become augmented, nearly, if not quite, 
a third in bulk. This circumstance, in connexion with the con- 
sideration that those additions have very much enhanced the pre- 
viously high value and utility of the work, seemed to warn the 
editor of the necessity of not being too profuse of annotations, 


lest these volumes, under his hands, might become cumbrous. Ac- 
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cordingly, he has, while careful not to omit any American case of 
importance, confined himself to a selection of those that might 
illustrate the text by the originality or the interest of their doc- 
trines. Whatever may be the value of his contributions, the editor 
fearlessly asserts that this production of the English author, while 
on its first appearance it threw into the shade the books of prior 
writers on the same title, has ever since continued without a rival, 
and in its renovated form is still more likely to challenge success- 
ful competition.” 

In the compilation of his work, Mr. Williams has evidently be- 
stowed great care ; but he does Jittle more than state the result of 
the decisions ; and, in a work of such a size, this is all that one 
could reasonably expect of the author, or, indeed, which could be 
of any use to the practitioner. Mr. Troubat’s notes to Williams, 
like his notes to other books, add greatly to the value and practical 
utility of the work. Having already reviewed this treatise, at con- 
siderable length, and expressed our hearty commendations of it, 
on the occasion of the publication of the first American edition 
(also edited by Mr. Troubat), we shall content ourselves at this 
time with referring our readers to the ninth volume of this journal, 
in which that criticism was published. 


2.—A Treatise on the Law of Sales of Personal Property. By 
Francis Hisiiarp, author of an abridgment of the American 
Law of Real Property. New York: Halsted & Voohries, 1841. 


Dr. Johnson defines the word treatise to mean a “* discourse ; 
written tractate :’—and, the word tractate,—* a treatise ; a tract ; 
a small book ;” the long and the short of which seems to be, that 
a treatise is a written small book ;—not manuscript, indeed, but 
written in contradistinction to spoken. The dictionary of the 
French academy defines the corresponding word traité as “a 
work in which some art, science, or particular matter, is treated 
of.” The publication before us comes within Johnson’s definition 
of a treatise, inasmuch as it is *“‘ a written [that is, printed] small 
book,” being a thin octavo of less than four hundred pages ; but, 
it does not answer to the French definition, inasmuch as it is not a 
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work, in which the law relating to sales is treated of, in a sys- 
tematic, orderly and methodical style. It is merely a digest or 
abridgment of the general principles to be found in the elemen- 
tary books, and of the decided cases reported in the volumes of 
reports, the whole broken up into paragraphs and stated in a clear 
and perspicuous manner, and arranged conveniently enough for 
reference. As a digest or abridgment of the principles and cases 
on the subject of sales, it will doubtless be found of great use in 
the every day business of an office ; and, if the compiler, as he 
modestly calls himself in his preface, had denominated his work 
accordingly a digest or abridgment, we should have been willing 
to accord it all due praise ; but, calling it, as he does, and claim- 
ing for it, of course, the character of, a treatise,—we are bound 
to say, that it no more deserves that appellation, than does Noah 
Webster’s dictionary to be called a treatise on the English lan- 


guage. 


3.—A Treatise on the Rights and Duties of Merchant Seamen, 
according to the general maritime law, and the Statutes of the 
United States. By Grorce Ticknor Curtis, of the Boston Bar. 
Boston: Charles C. Little and James Brown. 1841. 


We have not now time or space to notice this work in the man- 
ner it deserves; but we cannot suffer the present number of our 


journal to go to press, without at least giving our readers some 


idea of its contents; and, for that purpose, we shall make the 
author speak for himself. The following well written preface 
introduces us to his work : 

‘** The writer of this treatise is no friend to the multiplication of 
law books. Yet he finds himself, at an early period, again about 
to commit to the public a legal publication, which, though it may 
need little in the way of introduction, to claim for its subject a 
ready attention, may require much in the way of apology for the 
manner in which it is treated. 

‘** Having taken the persons employed in navigation out of the 
general law of shipping, I sought to trace their rights and duties 
back to those venerable codes of the sea, in which the spirit of a 
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thorough jurisprudence, such as might well relieve the middle ages 
of Europe from the epithet of “‘ dark,” seems to have been fully 
equal to all the wants of maritime affairs, as they existed at the 
time, and scarcely falls short of satisfying the exigencies of mod- 
ern commerce. ‘The pleasure of these investigations ri¢éhly com- 
pensated for any labor. It is surprising how ample are the mate- 
rials created by those early commercial states, whose positive and 
customary regulations constitute the sources of the maritime law, 
but whose magnificence and power have long since vanished from 
the shores of the sea, which has not refused to transmit the imper- 
ishable traces of their laws. Whoever transfuses these materials 
into modern jurisprudence, will not only find that they give the 
force and authority of antiquity to what is in daily practice at the 
present time, but he will be struck with the wide range of mate- 
rials thus opened for enlarging and illustrating the principles de- 
manded by new questions, as they arise. It is almost solely by 
the use of such materials so applied, that advances are made in 
the science of the law. Whoever has long studied any of its 
branches has found that inventions and discoveries pertain mostly 
to the physical sciences. ‘The literature of the present day,’ 


> Instructs 


says Chancellor Kent, ‘ * rich with the spoils of time,’ 
by the aid of the accumulated wisdom of ages.’ 

‘** Another reason led to this effort to treat in a separate work 
the rights and duties of the persons composing a ship’s company. 
The jurisprudence of this country has done much for mariners, 
and an honorable credit may be claimed for it on this account. 
Many of the doctrines, for their protection, have been carried fur- 
ther by some of our courts than by any other tribunals whose de- 
cisions are recorded in the English language. But the evidences 
of this lie in scattered decisions, and those only who are uccus- 
tomed constantly to resort to the reported cases can know what 
the doctrines in fact are. To bring together these materials and 
exhibit the results for which the judicial tribunals and the legisla- 
tive authority of the country may claim credit, has been a part of 
my design. It has also been a part of that design to exhibit, as a 
whole, the mariner’s contract, as it is known to the general mari- 
time law ; a contract, differing in many essential points from all 
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contracts of service upon land, governed by a law that is ‘ not the 
law of a particular country,’ but the result of the usage, the tacit 
convention and the positive institutions of the great family of com- 
mercial nations. It seemed to me that the science of the law 
ought to devote great attention to the persons employed in navi- 
gation; for to ascertain and reconcile the rights and duties of 
those into whose hands such vast masses of property are en- 
trusted, is one of the surest modes by which to multiply securities 
around national and individual wealth, and to give to the moral 
qualities of man a new power over the elements to which that 
wealth is exposed. 

‘*‘ But in writing a treatise, the chief practical value of which 
should be to state the law of one’s own country and time, it was 
of course impossible to do more than to refer the reader to those 
sources from which apt illustrations and kindred doctrines may be 
drawn, in the institutions of other times or countries. These ref- 
erences I have sometimes accumulated upon general doctrines 
well established in our own and the English law; especially in 
citations from the elder marine ordinances. 1 have done so, be- 
cause | have found that upon these subjects, investigation may be 
pursued into those authorities for light upon new questions, to great 
advantage. The texts, of which I have made use in citing the 


> 


marine laws and ordinances, are those of the magnificent collec- 
tion of M. Pardessus, published at Paris, in four volumes folio, 
from 1828 to 1837. 1 should also have referred to the editions 
and texts of the same codes which have heretofore been in use, 
but for the fact that they are of very little value compared with 
those of the learned French advocate, who has given us, with great 
accuracy and laborious collation, all that the libraries of Europe 
have preserved of these compilations. The work is known to 
some of our private libraries, and it ought to be known to the pub- 
lic institutions. 

“] have cited the various cases adjudicated in our Supreme, 
Circuit, and District Courts of the United States, and the several 
State Courts, without distinguishing at all what weight of authority 
belongs to each. To the professional American reader, this was 
unnecessary ; every one affixes at once the proper authority to a 
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decision when he reads the name of the tribunal pronouncing it. 
The foreign reader has little occasion to inform himself of the 
shades of distinction between the different branches of our appa- 
rently complicated judicial system. Whatever interest or atten- 
tion he bestows upon our law, must in the main depend upon the 
intrinsic soundness of the doctrine; except in those instances, 
where he is inquiring for the actual state of our law, when the 
known reputation of the judges, or the high constitutional position 
of the court, add to the intrinsic merit of a decision the acknow- 
ledged weight of eminent station and authority. 

‘** | am aware that this subject might have been compressed into 
avery shortcompass. Some parts of it have occupied but a nar- 
row space, in the text writers upon the law of shipping. But con- 
densation is sometimes accomplished at the expense of complete- 
ness; and having never seen a treatise upon the same _ subjects 
which I felt willing to follow as a model, I have preferred my 
own conception of the proper outlines and limits of the subject. 
The profession, for whom this work is mainly intended, are rarely 
critical with an author, who is useful to their studies; and in the 
hope that the faults of the work may escape censure under this 
special verdict, I commit it to their indulgence.” 

In some future (and early) number of the Jurist, we hope to 
present our readers with a more extended review of Mr. Curtis’s 
work. In the mean time, we feel bound to say, that, so far as 
our examination of it has extended, we see in it nothing to censure, 
but much to commend. It is nothing more than justice to the pub- 
lishers to add, that, considered as a specimen of book-making (the 
purely mechanical part of it, we mean,) it is certainly superior to 
any law book ever issued from the American press. 


4.—A Brief View of the Writ Ne Exeat Regno, as an Equitable 
Process: with the Rules of Practice relating to it. By Joun 
Beames, of Lincoln’s Inn, Barrister at Law. Second American 
from the last London edition, with notes of the recent English 
and American decisions. By Henry Nicott, Counsellor in 
Chancery. New York: Collins, Keese & Co. 1841. 


This little treatise was originally published in England in 1812, 
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and was reprinted in this country about ten years afterwards. 
It has since gone to a second edition in both countries. In all 
those states of the union, in which there are equity courts, possess- 
ing the usual equity jurisdiction, the subject of this work is one of 
much interest ; inasmuch as it supplies in those courts the place 
of those forms of process emanating from the common law courts, 
by which the body is arrested. The reasons for the publication 
of this second edition are thus stated by the editor in his adver- 
tisement. ‘They are as applicable in many of the other states as 
in New York. 

*“‘ A period of twenty years has elapsed since the publication of 
the first American edition of this work. In that time there have 
been many decisions both in our own and the English courts in 
relation to the writ of ne exeat regno, which throw light upon its 
history, and illustrate the extent of its application. Within that 
time too, great progress has been made in ameliorating, if not 
abolishing imprisonment for debt; and there is sufficient proof of a 
growing aversion in society, to the allowance of any restraint of 
the person as a means of enforcing the performance of contracts. 
When it is considered that the power of the court of chancery of 
this state, to issue a writ of ne exeat, has not been affected by the 
provisions of the law abolishing imprisonment for debt, and that 
by reason of the increasing refinement and complexity of the 
transactions of society, the jurisdiction of the court is of necessity 
subject to constant enlargement, it becomes a matter of no ordi- 
nary interest to ascertain in what cases, and under what restric- 
tions, this severe, but oftentimes only effective remedy will be 
allowed. In presenting, therefore, this reprint of the latest edi- 
tion of Mr. Beames’s very valuable treatise, which it has been 
endeavored to make as useful as possible, by references to all the 
recent English and American cases, the publisher indulges the 
not unreasonable hope, that his labors may prove of service to the 
profession.” 

We cannot do less than express our approbation of the manner 
in which the American editor has accomplished his task ; and of 
the manner in which his exertions have been seconded by his 
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printer ; still, if the latter has not committed at least one typo- 
graphical blunder, the profession in New York will probably be 
somewhat startled by the editor’s assertion, (note h, page 33,) 
that in the court of chancery of that state, ‘‘ a bill for a ne exeat 
must in all cases be versified ;” a requisition with which the gen- 
tlemen of the chancery bar might not all of them find it very 
easy to comply. 


5.—A Practical Treatise on the Criminal Law, &c. In three 
volumes. By Josep Cuitry, Esq. Fourth American from the 
second and last London edition. With notes and corrections, 
by Ricnarp Perers and Tuomas Huntineton, Esqr’s. To 
which are now added notes and references to the cases de- 
cided in the courts of the United States, and of the several 
states, to the present time, as well as to the late English de- 
cisions. By J. C. Perkins, Esq. Counsellor at Law. Spring- 
field; G. H. Merriam. 1841. 


This is the fourth American edition of a work, which, in its own 
country is only now in its second; and of these four editions, 
Mr. Perkins is the editor of the last two, in which also the labors 
of his predecessors, Messrs. Peters and Huntington, are com- 
prised. When the third edition appeared, we characterized the 
work as “‘ the most comprehensive manual that exists on the sub- 
ject of the criminal law, and one of the most valuable among the 


many contributions made by its distinguished author to the cause 


” “ 


of jurisprudence ;” and Mr. Perkins’s notes as “ acute, thorough 
and learned, and appended with critical accuracy to their natural 
places in the text.” Our commendation, both of the work and 
its editor, has been amply justified by the sale of the third edition, 
and the demand for a fourth, within the comparatively short pe- 
riod of little more than four years. 

In the edition now before us, as the editor states in his preface, 
most of his labor has been devoted to the first volume, in refer- 
ence to which he says: 

“The object of the editor has been, in the first place, to make 
reference in the notes to all the American cases decided on points 
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of criminal law since the last edition of this work, in 1836; and, 
in the next place, to enlarge the index to the first volume, and 
render it if possible an easy and certain guide to the matters con- 
tained both in the text and in the notes.” 

One of the most interesting questions, connected with the prac- 
tical administration of the criminal law in this country, relates to 
the right or power of juries to decide upon matters of law as well 
as matters of fact. On this subject, precisely opposite opinions 
are entertained, and have been expressed by two distinguished 
judges of the supreme court of the United States,—by Mr. Justice 
Story, in United States v. Battiste, (2 Sumner, 240,) and by Mr. 
Justice Baldwin in United States v. Wilson and Porter, (1 Baldwin, 
99); and the same discrepancy exists in the jurisprudence of 
some of the states; while, in others, we believe, the matter has 
been thought of sufficient importance to be regulated by statute. 
We hoped to find the American jurisprudence and legislation on 
this subject referred to by Mr. Perkins; but in this we have been 
disappointed. We cannot say, that the omission is a neglect of 
editorial duty; it is not perhaps likely to diminish the practical 
value of the work ; still, we cannot but think the point worthy of 
some attention in a treatise like the one before us. If Mr. Per- 
kins undertakes the next edition of the work, he will no doubt 


soon have an opportunity to gratify us in this particular. 


6.— Notes on the United States of North America during a phre- 
nological visit in 1838-9-40. By Gerorce Comse. In two 
volumes. Philadelphia: Cary & Hart, 1841. 


Of all the books of travels in this country by foreigners, this is, 
to us, by far the most extraordinary. The author, either by the 
aid of his phrenological science, or by a most uncommon and 
Scotch sagacity, has, as we believe, succeeded in obtaining a more 
accurate, minute, and extensive knowledge of our institutions and 
their practical working, than any foreigner who ever visited us. 
Our purpose, however, in noticing the work at this time (we may 
recur to it again,) is to extract the following remarks of the author 
on the subject of the American law of copy-right. 
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‘‘The Americans deny copyright to any author or publisher of 
a work first published in a foreign country, and suffer some evils 
themselves in consequence. This state of the law greatly retards 
the growth of a native literature, because no publisher can afford 
to pay their own authors adequately, when a more lucrative trade 
can be driven by the plunder of European literature. It impedes 
the advance of their own people in those feelings, and in that 
species of knowledge that is particularly related to their own con- 
dition. They devour the miscellaneous productions of European 
minds, many of them deeply imbued with principles the most 
hostile to American improvement, while they afford little encour- 
agement to the production of books suited to their own advance- 
ment. The Quarterly Review, Blackwood’s Magazine, and simi- 
lar works, are reprinted, and extensively read, and they cultivate 
and keep alive the principles of aristocracy and toryism among 
the Americans to a greater extent than is generally believed. 
These feelings are not publicly avowed, but they nevertheless 
exist ; and if the national mind is left in its present state of im- 
perfect instruction, their influence will extend in proportion as 
society advances in wealth and condensation. Another evil is, 
that the Americans must often rest contented with the first edition 
of an English work, if it has been reprinted by an influential man, 
long after the work has advanced through many editions, and re- 
ceived great improvements in its native land. ‘The following facts 
illustrate this point. 

** Messrs. Harpers, of New York, reprinted and stereotyped Dr. 
Andrew Combe’s work on Physiology applied to Health and Edu- 
cation, immediately after its appearance in England, in 1834, and 
brought it out as a number of their ‘ Family Library,” in which 
form it was very widely circulated. In Britain the work went rap- 
idly through several editions, in the course of which it was greatly 
improved, and much valuable practical matter was added. A re- 
quest was made to the Messrs. Harpers, that, since they had, with- 
out any advantage to the author, taken actual possession of his 
work, they should at least do him and the public justice to reprint 
the improved edition, and not continue to circulate one in every 
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way inferior. This request was not complied with, because the 
first edition was stereotyped, and they did not choose to incur the 
expense of reprinting another, although, by their own account, they 
had already sold many thousand copies of the book. Feeling 
anxious that the new matter should, in some way, be rendered ac- 
cessible to American readers, the author sent me a copy of the 
seventh Edinburgh edition, and on his behalf | offered it for repub- 
lication in Boston, and inquired whether they would reprint it, and 
make him any allowance for it. They expressed a willingness to 
do so, and pay a fair per centage on the sales, but added that in 
effect they could not do either ; because although by law there is 
no copyright of British books in the United States, yet there is 
one by the courtesy of trade ; for whoever first reprints an Eng- 
lish work secures the copyright of it to himself, and that as the 
Messrs. Harpers had obtained the right to this work by priority of 
publication, they could not interfere,even when the Messrs. Harp- 
ers continued to sell an inferior edition; and to this answer they 
all adhered. 

‘| this day waited on the Messrs. Harpers—told them what I 
had done in Boston, and the answer I had received, and asked 
them to republish the book, and also to allow the author some 
recompense for the new matter, of which they were not in posses- 
sion. ‘They requested to see the new edition, and to consider of 
it. I sent for the work to Boston for their use, and meantime told 
them, that although the author could receive no benefit from the 
sales, he was so desirous that the American public should have 
access to the most improved edition, that if they and all other 
booksellers declined to reprint it, | should do so on his account, 
and employ the trade to sell the copies. ‘Their answer was clear, 
and decided. ‘ You may do in this respect as you see proper, but 
we reserve to ourselves the privilege of retaliating two blows for 
one on any man who shall republish it; this is our rule.” [ asked 
an explanation of this announcement, and was told that the copy- 
right by courtesy is defended in this manner. If any publisher 
interfere with it, the party aggrieved reprints, in the cheapest form, 
two of the offender’s own English reprints, and floods the market 
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with them at the lowest possible price. The Harpers are rich, 
have extensive connections, and act so energetically in retaliating 
two blows for one, that no respectable publisher will interfere with 
them. I made inquiries at several respectable publishing houses 
in Boston, Philadelphia, and New York, whether they would sell 
the work on commission if I reprinted it and stated in the preface 
the reason for doing so, namely, that the Messrs Harpers continued 
to supply the public with an inferior edition ; but no one would 
undertake even to sell it. They assured me that this branch of 
trade, namely, selling on commission, so extensively carried on in 
London, has scarcely an existence in the United States. I asked 
the cause of this, and was informed that the extreme difficulty and 
expense of collecting accounts would swallow up any commission 
that could be afforded, and that, in point of fact, a large portion of 
the book trade in the United States is conducted by barter! I 
shall return to this subject.” 


7.—Traité de Pusure ; par M. Petit, president de la chambre a 
la cour royale de Douai. Paris: Joubert. 1840. 


[From the Revue Etrangere et Francaise, for September, 1840.] 


Mr. Petit, the author of a treatise on the right of chase, has now 
published a treatise on usury. The first book, in addition to a 
definition of usury, contains a complete history of the matter from 
the time of the Romans to the present day. The author shows 
that usury has been condemned and suppressed in all ages; and 
that in France, loans upon interest were generally prohibited, pre- 
vious to the decree of the constituent assembly of the 30th of Oc- 
tober, 1789, with an exception only in favor of the constitution of 
rent, (a sort of rent charge) which included an alienation of the 
land. ‘The establishment of the rate of interest, in general, at six 
per cent. by the decree of the 23d of November, 1790,—the un- 
limited permission to stipulate for interest introduced by the laws 
of April 11, 1798, and 8th thermidor, year four,—and, lastly, the 
limits introduced by the law of September 3, 1810, the temporary 
exceptions thereto enacted in 1814, which ceased the next year,— 
are successively examined with attention. 
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The second book contains a commentary upon the law of 1807 ; 
in the course of which, the author discusses the several subjects of 
discount, amalgamation of interest with capital, loans of provi- 
sions, and of usury in contracts of marriage, remuneratory dona- 
tions, conditional sales, contracts of exchange, sales of merchan- 
dize, contracts of antichresis, and in life or constituted rents. 
Books Il. II. 1V. and V. treat of attempts, offences by two or more, 
and second and succeeding offences. Book VI. treats of Jews, and 
Book VII. of houses for loans on pledge, with or without interest 
(monts-de-piéié), and of other loans upon pledge, and of anti- 
chresis. 

Throughout his whole work, the author avails himself, with a 
sound criticism, of the labors of his predecessors, and of the de- 
cisions rendered in this matter. The latter are arranged in a 
chronological table at the end of the work. An examination of 
this work has impressed us with the conviction, that the author has 
fulfilled the promise contained in his title. His treatise includes 
a commentary upon the law of 1807, and all the legislation, doc- 
trine, and jurisprudence connected therewith, with references to 
the ordinances and decisions, ancient and modern. It is a work 
of eminent utility. 


8.— History and System of the German Criminal Law. By Conrap 
Francis Rossuirt. Stuttgard: 1838. 
[From the Revue Etrangere et Francaise, for October, 1840.] 
This work contains both a chronological and a systematic his- 


tory of the German criminal law. The first is divided into three 
periods: ancient,—middle ages, 





and modern. ‘The author sets 
forth what the law in force was at each of these periods; and indi- 
cates the divers sources of it, and makes known the jurisconsults 
whose works have acquired authority. 

In the systematic history, the author examines each matter of 
the criminal law, and, in relation to each, presents a kind of mono- 
graph, under the combined point of view of history, of legislation, 
of doctrine, and of jurisprudence :—thus, in regard to offences 
against chastity, he makes known the provisions of the Roman 
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law,—those of the canon and German law, the ordinance of 
Charles the Fifth of 1532,—the doctrine of authors,—and the 
practice of the tribunals. 

This second part of the work is of more immediate utility to the 
German jurisconsults. The other is of a more general interest, as 
it examines the origin of the German criminal law and its literary 
development. 

It is not possible to conceive the history of law in a more com- 
plete manner; and the plan of this book does great honor to Mr. 
Rosshirt. But we cannot help believing, that the learned professor 
has devoted more care to the reduction of the table of contents 
than to the development of the several titles. It may be said, that 
Mr. Rosshirt has marked out with skill the route to be followed in 
a very difficult region ; but that he has left all the briars, thorns 
and stones in the way. There is a perpetual struggle going on 
between the subject and the thought of the author, and between 
the thought and its expression. ‘There is nothing clear and posi- 
tive ; no stopping place to aid the memory ; no logical connec- 
tion to please the mind. Nothing is laid down clearly,—not even 
the most important and the best characterized facts. It is a quick- 
sand in continual motion, in the midst of which the reader is agi- 
tated; not knowing what to take hold of, nor with what to guide 
himself. 

The severity of our remarks is in proportion to the opinion, 
which we entertain of the merit of Mr. Rosshirt, and to the great- 
ness of the hopes to which his book had given birth. In our opin- 
ion, an author is bound, by the renown which he enjoys, not 
only to the public, but to his own glory: and it is to fail in this 
double engagement, to put forth ideas without having matured 
them, bound them together, and freed them from all parasitical 
details. Whatever may be its real merit, a book of instruction is 
useless as such, when it is written in the style of a logogriph. 
On this point, Horace and Boileau give very good advice ; and we 
regret, that Mr. Rosshirt has so far neglected the maxims of these 
masters, as to cover up his valuable and interesting investigations 


under a repulsive and discouraging form. 
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number. ] 
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